 

 

ARBITRATION AND MEDIATION INSTITUTE OF CANADA
THE HEARING IS OVER: WRITING AWARDS IN
PLAIN LANGUAGE
A paper prepared for the 17th Annual General Meeting
of the Institute, in Calgary, Alberta
 

June 1991
David C. Elliott
Edmonton, Alberta
A picture is worth a thousand words . . . here is how the arbitration process really works . . .


Reprinted with the permission of the American Arbitration Association. The cartoon first appeared in this form in the January 1985 issue of Study Time, a publication of the American Arbitration Association.

Contents








 
Page #
First words
1
What is this paper about?
Who writes decisions?
What experience do decision-writers have?
Filling a void
Organization of this paper
Help from you
PART 1
THINKING AND WRITING
3
Fundamentals of award writing
Starting the writing engine
PART 2
THE STORY TO BE TOLD - THE DECISION TO BE MADE
5
Our decision making process
Your story telling style
Good opening sentences
Poor opening sentences
The story you heard
Your reasons 
What to do if you get stuck 
Footsteps in the sand 
PART 3
GUIDE TO WRITING CLEAR AND EFFECTIVE DECISIONS
10
(1) The suggestions
10
1 Basic policy 
2 Format of the text
3 Overall organization
4 Sentences and paragraphs
5 Word choice
6 Active/passive voice
7 Sex specific references
8 Innovative techniques
Page #
(2) Explanation of the suggestions
12
Basic policy
Your audience
Plain language
Format of the text
Overall organization
Writer based logic
Reader based logic
Sentences and paragraphs
Word choice
Active/passive voice
Gender specific references
Innovative techniques
(a) Tables of contents
(b) Pictures
(c) Footnotes
(d) Flow charts, diagrams, tables
(e) Making lists
(f) Formulae
(g) Summarizing events
(h) Emphasizing words and phrases
PART 4
BUT WHAT ABOUT …
24
... the format of an award?
... the use of humour in an award?
... quoting evidence from transcripts?
... legal cases quoted in support of arguments?
... questions after a hearing is over?
... the citation of legal cases?
... commenting on witnesses or the advocates?
... referring to sections or other subdivisions of an Act?
... other advice?
Last words
28
Why is this all so important?
Page #
Schedule 1
30
A word bank
Schedule 2
32
More Help
First words
What is this paper about?
It is pointless to arrive at a sound arbitration decision if the decision is not clearly and effectively communicated. This paper is about how to write clear and effective arbitration decisions. 

Who writes decisions?
Across Canada, there are hundreds of people who write decisions having legal effect. Many are Government appointees to boards or tribunals established by legislation; others are appointed to boards and tribunals established by parties in dispute as a result of legislation, like labour arbitration boards; still others are arbitrators appointed under arbitration acts. 

What experience do decision-writers have?
Most appointees have no experience in decision-writing when they are first appointed; not surprising, because it is virtually impossible to get decision writing experience without doing it. Although often expert in their technical or professional fields, appointees to decision making boards or tribunals cannot be expected to be expert writers.

And yet, almost immediately after their appointment, often with inadequate training or advice, decision-makers are asked to write decisions having legal effect, significantly affecting the rights, duties, and responsibilities of others. 

Filling a void
There are no comprehensive materials available to decision-writers to suggest ways of writing decisions, or to say how other decision-makers approach decision writing, or to say what things should not be written. Nor is there any readily available comprehensive advice for decision-writers suggesting how to communicate written decisions clearly and effectively.

This paper is an attempt to partially fill that void. It is designed to tell new decision-writers, and those practised in the craft, what can be done and what others are doing; to explain what helps people understand written texts and what hinders understanding; and to explain how to write decisions in plain language, keeping the reader in mind. 

Organization of this paper
Part 1 introduces the need to think about decision writing as a communication, a perspective you may, at first, find challenging.

Part 2 touches on our internal decision making process and then gives some examples of good and poor writing styles.

Part 3 has two sections. The first section makes some suggestions for writing plainly. The second section explains the reasons for the suggestions.

Part 4 suggests some basic structures for a decision(1) and then answers a series of "but what about ..." questions. 

Help from you
I welcome criticism, comments, examples, and new suggestions for decision-writers so that this paper can be improved and expanded. Share your techniques and ideas so that all decision-writers can benefit from them. That will help decision-writers improve their discipline - a discipline playing a vital and increasingly important role in Canadian society.

 

David C. Elliott
805, 10011 109 Street
Edmonton, Alberta T5J 3S8
Fax (403) 425-5710
Email words@davidelliott.ca
  

The hearing is over: writing awards in plain language


The door closes. The hearing is over; intense caucus sessions have finished. You look at the paper strewn across your desk. You are on your own. Let's write.(2) 
PART 1
THINKING AND WRITING
Thought and words - words and thought. One helps the other.

Vast amounts of time and resources are poured into presenting cases before decision-makers. Often considerable time is spent coming to a decision. Yet all too often the final product of that decision, the words on the paper, are poorly written, failing to clearly and effectively communicate the decision.

Too often, too little thought is put into whether an award will be properly understood by those affected by it. There is a growing concern about the way in which the law is written.(3) As arbitrators, the decisions you write are as much law as any piece of legislation or contract - because your decision creates law between the parties whose dispute you are asked to resolve.

In a broad context, the rationale for writing the law so that it can be readily understood has been explained as follows

people have the right to be informed in language which they can understand of benefits to which they are entitled and obligations which are imposed on them. This is only fair ... misunderstandings and ignorance of the law diminish people's ability to comply with laws and jeopardize their exercise of their rights.(4)
This rationale is particularly important for arbitrators, for they have a specific responsibility to the parties appointing them; namely, to give a clear decision on the dispute put in front of them. The more comprehensible an award, the more likely it is to be accepted by the parties on the basis that an acceptable rationale leads to an acceptable result. Even if a result is not acceptable, the losing party is entitled to a candid explanation of the reasons for the award which should demonstrate impartiality and logical reasoning.

Fundamentals of award writing
There are two fundamental award writing principles of critical importance to decision-writers:

1.       A decision is a communication
Just like anything written by one person for another, an award is a communication; a communication between the writer (the arbitrator) and those who read the award. The message is special because it has legal effect, but it is a communication nonetheless.

If your communication, your award, does not transfer information to your readers clearly and effectively you fail to communicate, or at least fail to communicate as effectively as you could have. So, first think of your award as a communication - will your readers understand what you have written? And then think of your audience, who are those most likely to read your award? - write with them in mind.

2.       Clear thinking
The second fundamental is clear thinking. No one can write clearly if the thinking behind the decision is muddled. Poorly understood facts, and poorly thought out reasons for decision, translate into poorly written awards. Writing helps thinking. Often you will find that you do not know what you really think until you write it down, and then find that it is wrong! Give yourself time to think and write, and time for those activities to interact. Make sure that your award shows the clarity of your thoughts. 

Starting the writing engine
Most decision-writers, most writers of anything, find it difficult to start to write. Like an engine with a run down battery we need a surge of energy to actually start writing. There are a thousand excuses - not enough time; other priorities; more thought needed; more cases to review; or the cold gut wrenching feeling that you just don't know the answer to the question you must decide, let alone how to write it.

But if you cannot find time, you must make it - enough time to take a solid first crack at a draft. The first draft may be rough, wrong, incomplete, untested, unedited: an incomplete compost heap of writing, but a start.

You can start your first draft where you like.(5) With the decision you have already reached, with the document that started the proceeding, with the incident that created the dispute, with the issues you have to decide. There is no one right way, nor one right place, to start writing - no one right approach that fits all the decisions you have to write.

Resist, at least in your first draft, always starting your draft in the same way. Varying your writing approach to decisions will stimulate thinking from different angles and tend to lead you into different styles of writing. Varying your approach to writing will help keep your writing style fresh and crisp; it is healthy for you, your thought processes, and ultimately benefits those for whom you write.

So, don't worry about the right place, or the right way, to start writing your decision. Go with the flow of your mind, and revise later.

* * *

The suggestions in this paper are not intended in any sense to be a straightjacket for writing awards. On the contrary, they are intended to free decision-writers from preconceived notions about decision writing. This paper aims to help decision-writers make clear, direct, consistent, intelligible and interesting awards; awards written with the reader in mind in a language that is directly accessible to the mind of the reader.

Writing is easy; all you do is sit staring at a blank sheet of paper until drops of blood start to form on your forehead
Gene Fowler
PART 2
THE STORY TO BE TOLD -
THE DECISION TO BE MADE
Our decision making process
A famous judge in the United States, Justice Benjamin Cardozo, described how we each come to make a decision:

There is in each of us a stream of tendency, whether you choose to call it philosophy or not, which gives coherence and direction to thought and action. Judges cannot escape that current any more than other mortals. All their lives, forces which they do not recognize and cannot name, have been tugging at them - inherited instincts, traditional beliefs, acquired convictions; and the resultant is an outlook on life, a conception of social needs, a sense of James' phrase of the total push and pressure of the cosmos, which, when reasons are nicely balanced, must determine where choice shall fall. In this mental background every problem finds its setting. We may try to see things as objectively as we please. None the less, we can never see them with any eyes except our own. To that test they are all brought - a form of pleading or an act of parliament, the wrongs of paupers or the rights of princes, a village ordinance or a nation's charter.(6) 

Your story telling style
Writing decisions does not have to be boring. The following examples will help you develop not just one, but a variety of award writing styles. 

Good opening sentences
The first sentence of an award can either grab a reader's attention or put them to sleep. Here are some examples of good opening sentences:

Mr Justice Lamer(7) used this opening:

Appellant was charged with extortion and convicted by a judge of the Court of Sessions of the Peace. His appeal to the Quebec Court of Appeal was dismissed. He appealed to this Court with its leave. In my view his appeal should be allowed and a new trial ordered.
Or the opening of Mr Justice La Forest:(8)
Two issues were raised in this case:
(1) Is the permit fee set out in Maple Ridge Soil Removal Bylaw No. 2681 authorized by s930(d) of the Municipal Act, R.S.B.C. 1979, C-290?
(2) If so, does such fee constitute a tax or levy that is beyond the legislative competence of the province?
Or Madame Justice McLachlin's(9) opener:

This appeal concerns the requirements for transfer of young offenders from Youth Court to ordinary court under the Young Offenders Act, S.C. 1980 - 81 - 82 - 83, C-100.
Or Madame Justice L'Heureux-Dube:(10)
This appeal raises squarely, for the first time in this Court the question of the existence and scope of the power of the police to search a person who has been lawfully arrested.
Mr Justice Côté of the Alberta Court of Appeal used the interesting technique of stating the issue through an example. He said:(11)
The facts here are agreed (and there is no transcript of evidence). The issue is a pure question of the substantive law of theft. If H. forgetfully overpays N., and R.M. (realizing that) causes N. to pay the same money to R.M., is R.M. guilty of theft from H.?
Lord Denning was a master of the opening sentence. Who can stop reading after these openers?

Old Peter Beswick was a coal merchant in Eccles, Lancashire. He had no business premises. All he had was a lorry, scales and weights ...(12)
Or,

In 1972 a sword fell on the Asians living in Uganda. It was the sword of the President, General Amin.(13)
Or this one:

There is a footpath at Bossington in Hampshire which is used by the country folk as a way to get to Horsebridge station and Horsebridge village and also a walk round from Houghton. For 46 years from 1885 to 1931, this footpath was used by members of the public as of right without interruption ... The case finds that since 1931, the landowner ... 

Poor opening sentences
Two examples of poor opening statements demonstrate the importance of grabbing the attention of readers from the opening sentence.

This opener is from a 1987 judgment:(14)
This appeal is from a judgment of the Federal Court of Appeal allowing an appeal from a judgment of the Trial Division, which dismissed the action of the respondent ship-owner against the appellant insurer for general average contribution by the cargo owners in respect of expenses incurred as a result of a fire at sea on the ground that the ship-owner had not exercised due diligence to make the ship seaworthy.
Or this opening from a 1982 judgment:(15)
Principally at issue on this appeal is whether McKay J. [reported at [1980] 2 WWR 136, 17 B.C.L.R. 124, 50 C.C.C. (2d) 454, 105 D.L.R. (3d) 556] when in September 1979 he heard and dismissed (with leave to reapply) an application made pursuant to s17(3) [am. R.S.C. 1970, c.10 (2nd Supp.), s64(2)] of the Combines Investigation Act, R.S.C. 1970, C-23, for a certificate empowering a member of the Restrictive Trade Practices Commission to exercise the powers of punishment for contempt as provided in s17(1) of that Act, proceeded on wrong judicial principle or exceeded his jurisdiction by exercising a power of review over the rulings of the designated chairman of the examination regarding questions to be answered by certain witnesses, who are the respondents in this appeal.
Note in particular how the poor examples use longer sentences and cram too much information into them. The sentences have to be reread to search for the meaning.
Did you start to lose reading interest because of the effort needed to untangle the meaning?
Contrast how you felt about the good openers, and why. 

The story you heard
During an arbitration hearing you hear a story, perhaps several stories, and often variations of the same story. Each story is told from a different perspective. Your job is to sort and distil those stories; and then retell the essential elements of what you heard. By retelling the story

· you let the parties know that you heard what they presented to you, and

· you make important decisions about the story - what you believed and what you did not. You do this by making 'findings of fact'.

Once you have retold the story you must deal with the questions you have been asked to decide. You do this by giving reasons for your decision.

Sometimes the facts are easy to retell. But often the facts are complex and contradictory, often you have pages of notes over several days of hearings, from a variety of witnesses.

These can be tough, and lonely, cases. The evidence comes back to you at odd times; as you shower, during lunch, as you try to sleep, as soon as you awake, as you meditate, and on your run. Weird disjointed illogical bits of the evidence and your thoughts about it. They are all there as you start to write; to sift; to weigh, to decide. And it is an ongoing process, not ending until the award is sent to the parties. 

Your reasons
Arguably, the reasons you give for your decision are the most important part of your award. What are "reasons for decision"? The Honourable Mr Justice Kirby, President of the New South Wales Court of Appeal, says that, fundamentally, reasons explain an order which can become a legally enforceable rule between parties in dispute. Here is some other helpful advice from the courts:

(1) ... arbitrators should set out what on their view of the evidence, did or did not happen and should explain succinctly why, in light of what happened, they have reached their decision and what that decision is. That is all that is meant by a reasoned award.(16)
(2) The reasons that are set out must be reasons which will not only be intelligible, but which deal with the substantial points that have been raised.(17)
(3) It is not enough to say "my reasons are that I think so".(18)
(4) when reasons are required, it is not enough to state conclusions only "without any hint of the reasoning process which led" to the conclusion.(19)
According to Paul Weiler, a Canadian scholar of jurisprudence, reasons that disclose a grasp of the parties' arguments give the decision a "moral force and acceptability".(20)
What to do if you get stuck
Some decisions "won't write". After struggling with writing an award you may find that the writing will just not "come right". The explanation may be that your reasoning is wrong. Try another draft following a different reasoning process and see if that "will write". You may be surprised to find that subconsciously the decision "won't write" because it was the wrong decision to make.

Beware the natural reluctance to tear up a draft and start again. Sometimes it is dangerous to start writing too soon after a hearing ends because you can get hooked into a line of thinking without listening to your internal voices of doubt and alternatives that needed to be unconsciously mulled over. Don't suppress those nagging doubts, questions, and thoughts. Think about them, examine them, test them. That is all part, and an essential part, of your personal decision making process. It means that when you do send out your award you are satisfied that you made the best decision you could; and you won't second guess yourself later - even if others do! 

Footsteps in the sand
Innes Christie warned labour arbitrators at the Annual Labour Relations Conference in Calgary in 1990 not to leave footsteps in the sand. By which he meant that an arbitrator is appointed by parties to settle a dispute; the arbitrator is not there to write a treatise on the law, reformulate already accepted principles, or create a new morality by the decision. An arbitrator has a question to answer, not a thesis to write. There may be times when you are invited to create what will become a precedent decision between parties that have a continuing relationship. Even so, your decision is likely to be more appreciated and understood if it is crisp and clear rather than long and rambling, even though learned.

PART 3
GUIDE TO WRITING CLEAR AND EFFECTIVE DECISIONS
A scrupulous writer, in every sentence ... will ask at least four questions, thus: What am I trying to say? What words will express it? What image or idiom will make it clearer? Is this image fresh enough to have an effect? And probably two more: Could I put it more shortly? Have I said anything that is avoidably ugly?
George Orwell
Politics and the 
English Language

This Part of the paper is divided into 2 sections. The first section gives some basic suggestions for writing awards, uncluttered by explanation or examples. The second section explains the reason for each suggestion and gives examples and references for further reading.

(1) The suggestions
1.        Basic policy
(1) Write with the reader in mind, as clearly as possible.

(2) Use plain language - language that is clear, direct and straightforward; language allowing readers to concentrate on the message conveyed not on the difficulties created by the use of language. 

2.        Format of the text
(1) The design and lay out of an award can aid in communicating its message.

(2) Design the award to invite reading. 

3.       Overall organization
(1) The overall organization of an award should reflect the interests of the most likely readers. 

(2) Organize the award to reflect a logical stream of ideas which will help the reader understand the text.

4.        Sentences and paragraphs 
(1) If sentences need to be longer than "short" (about 20 to 25 words) try tabulating the elements in a list. 

(2) Don't include too much information in a paragraph. As soon as a sentence ceases to have a clear link to the preceding sentence, consider a new paragraph. 

5.       Word choice 
(1) Choose commonly understood words.

(2) Avoid unnecessary word couplets and triplets, and compound phrases.

(3) Do not use archaic words and phrases. 

6.       Active/passive voice 
As a general rule use the active voice in preference to the passive voice. 

7.       Sex specific references
Avoid gender specific references unless there is a particular reason to be gender specific. 

8.       Innovative techniques 
Use innovative techniques in your awards to more readily explain, to emphasize, and to improve the flow of the writing.

(2) Explanation of the suggestions
	Basic policy
(1) Write with the reader in mind, as clearly as possible. 

(2) Use plain language - language that is clear, direct and straightforward; language allowing readers to concentrate on the message conveyed not on the difficulties created by the way in which language is used. 


You can only write with the reader in mind if you know who your most likely readers are. 

Your audience
Take a moment and think about who you are writing for. As an arbitrator you have an easier task than judges, or those who write legislation, both of whom have a wide variety of readers.(21) Arbitrators are primarily writing for the parties who appointed them as arbiter of their dispute. As a secondary audience, keep in mind the advocates at the hearing; they are also part of your audience and will certainly read your award. 

Arbitrators also have a wider audience. Well written awards tend to enhance respect for arbitration as a viable and trustworthy dispute resolution system. Arbitration, as a credible dispute resolution system, is poorly served by sloppy award writing. 

If the prime audience of your award is the parties who appointed you, and your award is written in a logical way, including all the elements that are required by the parties, by legislation, and by other applicable law, there is no need to consider "the court" as a specific audience for whom you must write.

I like Professor David Kelly's(22) characterization of judges as breakdown mechanics. Judges are essential to the overall structure of society, but their prime function is to correct or fix things up if something goes badly wrong. The court has no interest in your award unless it is called upon to intervene. On this analysis, and considering that the vast majority of arbitration awards are not appealed, the court should not be considered as an audience to whom you must write. 

This is not the standard view. Many decision-writers see the court as a prime audience - and everyone suffers the consequences of tortuous writing. Not that the courts are to blame for this, but if you write thinking of the court as your prime audience you become paranoid about making mistakes; it is rather like writing with your stern Prof or teacher sitting on the end of your pen or the keys of your keyboard; everything stiffens up - and to what purpose? 

Think of the court during the process of revising your draft. Look at your draft through the eyes of the court to check on logic and reasoning; but do it as part of the revising process not as part of the original composition. 

Plain language(23)
The tag "plain language" has grown up as shorthand for many views about the need to improve legal writing. Using plain language writing principles does not mean everything written will be easy to understand. Complex subjects will remain complex. But the complexity will remain in the nature of the subject, not in unnecessarily convoluted language. Professor Eagleson(24) said it well

An advanced text on cancer or a law about the ownership of shares ... will remain complex. But the complexity will reside solely in the subject matter, and not be compounded by difficulty in language. For it is an error to assume ... that difficulty in context must be matched by difficulty in language ... complexity does not call for complicated convoluted language. 
	Format of the text
(1) The design and lay out of an award can aid in communicating its message. 

(2) Design the award to invite reading. 


Some examples are given later, but here are a few features which invite reading

(a) a table of contents 

Like a road map, an informative table of contents gives readers a guide to the contents of an award. 

(b) headings and sub-headings

Informative headings and subheadings help break up the text(25) and give a context for stages of reading the award. Longer awards can be divided up into Parts, each dealing with a distinct topic.

(c) typestyle and line length

Research suggests that the length of a line of type can affect readability - if it is too long it becomes more difficult to read. The size and style of type can similarly aid or hinder readability. 

(d) white space 

The amount of "white space" (the space around headings, margins and between paragraphs) can also contribute to whether an award invites reading; a page crammed with text is not inviting to read. 

Traditional English legal writing came in solid blocks of unbroken text. No paragraphs, no space between lines, no space at the end of lines, no headings, no divisions. Margin to margin solid text. It is uninviting, difficult to follow, boring. Readers involuntarily check the next page to see when the next paragraph starts, a breathing space - a moment of respite, before plunging back into the text. Many legal documents and books (legal and non legal), too many, are still like that.

Leave plenty of breathing space for your readers. 

	Overall organization 
(1) The overall organization of an award should reflect the interests of the most likely readers. 

(2) Organize the decision to reflect a logical stream of ideas which will help the reader understand the text. 


A logical arrangement of your award is a vital element in clear and effective communication. It is not your logic you should ultimately be interested in. The logic of your readers is more important - will they understand the flow and organization of your award? Read your draft with their logic in mind, and then reorganize accordingly. 

Writer based logic 
Very often we write in a way which is entirely logical to us (using writer based logic) but not at all logical for our readers who naturally come to a text with their expectations of what to find in it (reader based logic). For example, the traditional approach is to end awards with the order, after gradually building the award to that conclusion. Why?

It is because we use writer based logic. We build the award by explaining the facts, the arguments, the law and finally bring it all together by our decision and order. Entirely logical for writer based logic, not necessarily helpful for the reader. 

Reader based logic
Now look at your draft through your readers' eyes. What do readers do when they receive the award? Patiently read it through from beginning to end and, like a good mystery, not peep at the last page too soon? Not likely. Readers will immediately flip to the last page to see the result before reading how you came to make the decision.(26)
We must consider the wishes of our audience, for we are writing for them, not for ourselves. Writing while thinking with reader based logic can often stimulate new and different ways of thinking and writing about a subject, and that can have nothing but a beneficial effect on the award.

Your first draft of an award should not necessarily be written using a reader based logic - if you do, you may miss an essential element in the award and find an unfortunate gap in reasoning or linkage of fact to reason. By all means start drafting your award using your own writer based logic, but when it is reasonable form, and you have the pieces in place, reorganize with the reader's logic in mind. 

	Sentences and paragraphs
(1) If sentences need to be longer than "short" try tabulating the elements in a list. 

(2) Don't include too much information in a paragraph. As soon as a sentence ceases to have a clear link to the preceding sentence, consider a new paragraph.


Research shows that the mind absorbs information in chunks of text. If the chunks are too big they become indigestible, difficult to understand and retain on a first reading, and impede clear and effective communication. 

Try to keep sentences no longer than 15-25 words unless you break them up into a list. The list establishes small chunks of information more readily understood and retained.

Each paragraph should contain one cohesive unit of thought. That unit will be subdivided into sentences, all of which should relate to the paragraph's basic unit of thought. 

	Word choice 
(1) Choose commonly understood words. 

(2) Avoid unnecessary word couplets and triplets, and compound phrases. 

(3) Do not use archaic words and phrases. 


Diligent application of these suggestions by critically reading and revising what you write will result in an economy of words and clarity of style.

Schedule 1 of this paper suggests an initial "hit list" of words and phrases to avoid or change.

If you are interested in the history of legal language, and what should be done about it, read David Mellinkoff's books The Language of the Law, and Legal Writing: Sense and Nonsense. And for a recent very readable book on writing style, try Bryan Garner's The Elements of Legal Style. 

	Active/passive voice 
As a general rule the active voice should be used in preference to the passive voice.


Of the two writing "voices", the active voice and the passive voice, the active voice is the more simple direct statement like "I wrote this paper". The passive voice uses some form of the verb "to be". It tends to be less direct and have less impact on readers, like "This paper was written by me". 

Although the passive voice does not have the same reader impact as the active voice it is an important writing tool. It is useful when

· the doer of an act is unknown or it does not matter who it is, or

· when the doer of the act is not as important as the act itself.

In award writing, there is a tendency to cautious writing and over use of the passive voice. Check to see whether you can reduce the use of the passive voice and give your awards more active voice zest. 

	Gender specific references
Avoid gender specific references unless there is a particular reason to be gender specific.


It is not acceptable to write awards with a male gender bias. Most governments in Canada have a gender neutral drafting policy for legislation and most court judgments show gender sensitivity. The change to a gender neutral style of writing is not hard to make. You will find that any drafting awkwardness rests in your mind as the writer: rarely, if ever, will readers say "that would have read better if the masculine pronoun were used".

The so called "problem" in drafting in a gender neutral style is a writer's problem; a writer's mental block.(28) There are a number of ways in which "he" can be avoided, replaced or defused (unless you intend to refer to a male person):(29)
· one of the easiest ways is to rewrite your sentence in the plural: "Everyone is a genius at least once a year, a real genius has his original ideas closer together" (G.C. Lichtenberg). 

Everyone is a genius at least once a year; real geniuses have their original ideas closer together.
· rewrite the sentence using we/us/our. "From each according to his abilities, to each according to his needs" (Karl Marx). 

From each of us according to our abilities, to each of us according to our needs.
· rewrite the sentence in the second person: "No man knows his true character until he has run out of gas, purchased something on the instalment plan and raised an adolescent" (Mercelene Cox). 

You don't know what your true character is until you have run out of gas, purchased something on the instalment plan and raised an adolescent.
Or, no one knows their true character until they have run out of gas, purchased something on the instalment plan and raised an adolescent.
· recast in the passive voice: "Pessimist: One who, when he has the choice of two evils, chooses both" (Oscar Wilde). 

Pessimist: One who, when given the choice of two evils, chooses both.
· omit the pronoun entirely: "The American arrives in Paris with a few French phrases he has culled from a conversational guide or picked up from a friend who owns a beret" (Fred Allen). 

The American arrives in Paris with a few French phrases culled from a conversational guide or picked up from a friend who owns a beret.
· replace the masculine pronoun with an article: "Can't a critic give his opinion of an omelette without being asked to lay an egg?" (Clayton Rawson). 

Can't a critic give an opinion of an omelette without being asked to lay an egg?
· replace the pronoun with words like someone, anyone, one, the one, no one: "He who can take advice is sometimes superior to him who can give it" (Karl von Knebel). 

Someone who can take advice is sometimes superior to one who can give it.
· use "he and she" or "his and her", but only if there are not too many of them. Note that there are instances in which it is better to use "he or she" than it is to use gender-nonspecific words, for example, when you want to raise consciousness about both sexes being involved in a certain activity: the new parent ... he or she; the plumber ... she or he. 

	Innovative techniques
Use innovative techniques in your awards to more readily explain, to emphasize, and to improve the flow of the writing.


The following are examples of innovative techniques:

(a) Tables of contents
Perhaps tables of contents cannot properly be called an "innovative technique" but on the whole they are little used in awards. However, tables of contents have been used by the Supreme Court of Canada for some years and are now seen in longer judgments in lower courts. 

(b) Pictures
We all know how much a picture is worth in words. Don't be afraid to use pictures in appropriate cases. Judges use them.(30)
(c) Footnotes
Much useful and necessary technical information can be stored in footnotes without unnecessarily distracting the reader from the flow of the text. Things like

· case citations,

· section references to legislation, and

· particular clauses in contract documents, 

can be footnoted. In longer awards you can include a footnote to tell the reader where to find more information about a particular subject dealt with elsewhere in the award.

Footnotes make technical information readily accessible, if the reader chooses to look for it, but avoids technicalities interrupting the flow of the text. The result is easier reading.

(d) Flow charts, diagrams, tables
Often a chart, logic tree or diagram quickly, clearly and accurately explains an organization, a process or a system; don't be afraid to use them.

 

Mr Justice Walsh(31) used this diagram to explain a corporate structure: 
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(e) Making lists
Listing information in tabular or column form is a common occurrence in judgments and is most helpful to readers.

For example:

Mr. Justice Watt(32) describes a shareholding arrangement this way 

The brothers became shareholders in the company. On May 22, 1969, shares were issued in the company as follows:
  

	Shareholder
___________________ 
Charles Eugene Lajoie
Aimee Joseph Lajoie
Roberta Louise Lajoie
(wife of Aimee Joseph Lajoie) 
Elizabeth June Lajoie
(wife of Charles Eugene Lajoie) 
Total
 
	Number of
Common Shares
_____________
 

601
401
1 
1 
____ 
1004 
Common Shares
	Number of
Peference Shares
__________
 

60
40
--
--
___ 
100 
Preference Shares


To illustrate the rise in value of certain shares Mr Justice Moore(33) said

Exhibit H shows a consistent rise in the value of the class A shares:
	
	High
	Low

	1980
	39
	22

	1981
	40
	33

	1982
	45
	25

	1983
	58
	48

	1984
	81
	58

	1985
	200
	80

	
	
	


(f) Formulae
Often decision-writers laboriously write out in longhand what could be written as a formulae. As long as every element of the formulae is given a value, the use of formulae is to be encouraged.

For example, in a recent Supreme Court of Canada judgment, Mr. Justice La Forest(34) said:

The formulae, which were negotiated with the airlines, are not the same for each airline. That for Canadian Pacific Air Lines Ltd., according to its petition, is as follows:
C X B X R = T
M

C - Average cost of all aircraft, parts, etc.;
M - Total miles travelled by all aircraft during their estimated lives;
B - Total miles travelled by all aircraft in airspace over British Columbia;
R - Rate of tax;
T - Tax payable.
That for Air Canada and Pacific Western Airlines Ltd., on the other hand, reads:
            Cost of aircraft
TAX = parts, etc. X B.C. Miles X Rate of Tax
           5 years         total miles

(g) Summarizing events
Here is an interesting way to clearly and crisply summarize a series of events where the facts are not in dispute. Mr Justice Gonthier(35) said this:

For reasons of clarity and because of the importance of the time factor in this case, I felt it desirable to summarize the relevant events using a synoptic table arranged in chronological order. These events all occurred in 1977:
	March 8
	In order to meet the financing conditions imposed by the appellant General Trust of Canada (hereinafter "General Trust"), the late Roland Couillard signed on behalf of the appellant X. Béton (1977) Ltée (hereinafter "X. Béton"), of which he was the principal shareholder, an application for life insurance in the amount of $250,000;

	March 9
	As required by the application, the insured Couillard underwent a medical examination which showed nothing abnormal and signed the customary declarations regarding his state of health, declarations which were forwarded to the respondent Les Artisans Coopvie, Société coopérative d'assurancevie;

	April 23
	The insured Couillard began complaining of neuralgia and headaches;

	April 28
	The first insurance application was accepted by the respondent;

	May 2 to 6
	The insured underwent a series of treatments provided by a chiropractor;

	May 4
	The first insurance policy was issued in the amount of $250,000;

	May 6
	The first policy was delivered and a declaration of good health and insurability signed by the insured Couillard;
In order to meet the new requirements of General Trust respecting a new offer of financing for X. Béton, a second application was signed by the insured Couillard and accepted by telephone, which raised the capital insured from $250,000 to $450,000; 

The second application mentioned a payment of $1,000 by X. Béton to the insurer;

	"Early June"
	The insured Couillard underwent medical tests and examinations at the Centre Hôspitalier de l'Université Laval;

	June 9
	The insured Couillard entered the Hôspital de l'Enfant-Jésus (where he remained until July 10);

	
	


(h) Emphasizing words and phrases
Use modern printing technology; underlining, italics, bolding, shading, boxing in. All these techniques are readily available, certainly use them with discretion - overuse can make an award look like a Christmas tree, but they can be useful.(36)
PART 4
BUT WHAT ABOUT ...
... the format of an award?
Typically an award will

(a) begin with a statement of the facts and the issue to be decided, and include an explanation of how the matter comes before an arbitrator;

(b) describe the evidence – the story-telling;

(c) continue with a description of the law to be applied;

(d) give reasons for the decision made; and

(e) conclude with an order in favour of one or other of the parties.

Within this basic format there is much room for variation and variety; format suggestions are guides not rules.

Here is another basic format:

(a) state the nature of the issue and refer to the agreement to arbitrate;

(b) state the central issues to be resolved;

(c) make findings of fact;

(d) state the applicable law;

(e) give reasons for your decision;

(f) make the order.

Or, the advice given to judges:(37)
(a) an introduction, usually consisting of an overview of the case to catch the reader's interest;

(b) a selective explanation of the facts, including a statement of how the case comes before the court;

(c) the isolation of the issues;

(d) an analysis of the legal principles and the application of the facts to the principles;

(e) conclusion and resolution of the issues, consisting of a simple statement of the judgment.

One text on arbitration(38) suggests this format:

(a) the arbitration agreement, the date and the parties;
(b) the date and method of appointment of the arbitrator;
(c) the procedure used - i.e. documents only; or if a hearing, give the dates;
(d) the issues;
(e) First issue of fact: for example "I find as a fact that ... because the evidence of X;" or "The evidence of Y was more closely supported by the contemporaneous documents" or "I preferred the evidence of Z to that of A";
(f) Second issue of fact: (follow style in (e));

(g) First issue of law:

(i) The argument for Claimant is ...
(ii) The argument for Respondent is ...
(iii) I prefer the case for ... because ... (1) ..., (2) ..., etc. I therefore find for the ... on this first issue;

(h) Second issue of law: (follow style in (g));
(i) Award as to costs. I therefore determine and award _________ with interest at __________ per cent from ____________ to (date).

OR

This award is final as to all matters except costs.

Whichever format you choose remember to check the arbitration agreement and legislation for particular format, signature or other requirements.

... the use of humour in an award?
The wise answer is "don't use it". What may be humorous to you at the time is most unlikely to be humorous to anyone else. On the funny side though, some judges have tried it: like Judge Gillis giving judgment in a case involving the owner of a tree and the driver who crashed into it:

We thought that we would never see
A suit to compensate a tree
A suit whose claim in tort is press'd
Upon a mangled tree's behest;
A tree whose battered trunk was pressed
Against a Chevy's crumpled chest;
A tree that faces each new day
With bark and limb in disarray;
A tree that may forever bear
A lasting need for tender care
Flora lovers though we three,
We must uphold the Court's decree. 

... quoting evidence from transcripts?
Most often all that is necessary is to give the essence of what you heard in evidence, although an occasional direct quotation can be useful and helpful to illustrate or emphasize a point or issue.

Generally speaking it is not desirable to quote long chunks of evidence from transcripts. 

... legal cases quoted in support of arguments?
In an award, it is not necessary to deal with all the cases to which advocates may have referred. You need only deal with the cases directly on point. You may wish to list the cases you considered or referred to in coming to a decision, but it is not necessary to do so. 

... questions after the hearing is over?
If you have an important question or the parties did not deal with legal cases you think are relevant you should contact the parties. You can do this through a letter soliciting comments, by a telephone conference call, or, as a last resort, reconvening the hearing. If you want additional arguments on legal issues you can ask the advocates for that too - perhaps indicating any particular cases you think they should consider.

You must not go off on a "frolic of your own" without giving the parties an opportunity of responding to or commenting on your "frolic". 

... the citation of legal cases?
A "case citation" is a short way of describing how to find the full text of a case written up in a law report.

(1) When the year is an essential part of the citation, the year is shown in square brackets, like this:

Elliott v. Elliott [1952] A.C. 249. 
(2) Where there is more than one volume for that year, the volume number follows the square brackets, like this:

Elliott v. Elliott [1982] 2 Q.B. 160.
(3) When the year is not an essential part of the citation, its use is optional, but if it is shown, use round brackets immediately after the name of the case, like this:

Elliott v. Elliott (1990) 3 ALR 60.
The Canadian Abridgement, Volume 1, available in any law library, will give you more information. 

... commenting on witnesses or the advocates?
Much as you may think you know the "whole story" you rarely do. You can say which evidence you prefer and make decisions on credibility without demeaning or insulting witnesses. In particular, do not give out sensitive personal information that is not relevant to the outcome but can harm or embarrass a person. As Sir Robert Megarry put it, avoid "wounding irrelevancies".(41)
... referring to sections or other subdivisions of an Act?
The first thing to be sure of is the title. Use the short title and check to see whether "the" is part of the title or not. In some jurisdictions it is, in others it is not.

In referring to a particular provision of an Act the safest approach is to refer to "section 27(2)(a)". Technically, in some but not all jurisdictions, the correct reference would be to "paragraph 27(2)(a)".(42)
... other advice? 
Avoid phrases like "I have carefully considered", "the question appears to be". Using these phrases weakens the award. Watch out for my favourite error - using "clearly". As others have said: if it is clear, it does not need to be said, and if it is not, saying something is clear does not make it so! 

Last words
Why is this all so important?
Two reasons

(1) however sound your award is, if it is not expressed as well as it could be it will lose the impact it should have;

(2) if awards are well written - then the more likely they are to be read, understood and respected. If awards are respected, arbitration and other dispute resolution processes are more likely to be trusted and used.

One of the great things about being a decision writer is that you don't have to write like everyone else, nor even like you wrote your last couple of decisions. You can apply your own style to the questions you have to decide.

By designing the right style for each award you will enjoy the writing part of your job as an arbitrator, and write better awards as well.

As George Orwell said in his essay, Politics and the English Language:

But you are not obliged to go to all this trouble. You can shirk it by simply throwing your mind open and letting the ready-made phrases come crowding in. They will construct your sentences for you - even think your thoughts for you, to a certain extent - and at need they will perform the important service of partially concealing your meaning even from yourself. 
Schedule 1
A word bank
Here is a list of antiquated, archaic words and compound phrases with suggested replacements. 

Instead of:                                   try: 
accorded .................................... given
adequate number of .......................... enough
afforded .................................... given
all and singular ............................ all
all of the .................................. all the
at that particular time ..................... then
at the time ................................. when
attains the age of .......................... becomes...years old
attempt ..................................... try
bear, pay, satisfy and discharge ............ pay
by means of ................................. by
cease ....................................... stop
conceal ..................................... hide
consequence ................................. result
covenant and agree .......................... agree
covenanted, declared and agreed ............. agreed
deemed to be ................................ considered to be
does not operate to ......................... does not
donate ...................................... give
doth grant .................................. grant
doth order .................................. orders
during the course of ........................ during
each and every .............................. each (or every)
effectuate .................................. carry out
endeavour ................................... try
enter into a contract with .................. contract with
excessive number of ......................... too many
expedite .................................... hasten, speed up
expend ...................................... spend
expiration .................................. end
feasible .................................... possible
for the duration of ......................... during
for the reason that ......................... because
forthwith ................................... immediately
frequently .................................. often
hereafter ................................... after this...takes effect
hereinafter ................................. in this (section) (Part) (bylaw)
heretofore .................................. before this...takes effect; previously
implement ................................... carry out
in case; in the event that .................. if
in lieu of .................................. instead of; in place of
in order to ................................. to
in the interest of........................... for
indicate .................................... show
inform ...................................... tell
inquire ..................................... ask
institute ................................... begin; start
is able to .................................. can
is authorized; is empowered;
it shall be lawful .......................... may
is binding upon ............................. binds
is unable to ................................ cannot
it is the duty .............................. shall; must
made and entered into ....................... made
manner ...................................... way
maximum ..................................... greatest; largest; most
made, done, committed, or executed........... done 
minimum ..................................... least; smallest
modify ...................................... change
mutually agree .............................. agree
necessitate ................................. require
nominate, constitute and appoint ............ appoint
obtain ...................................... get
of a technical nature ....................... technical
on the part of or, in the alternative........ or
per centum .................................. percent
period of time .............................. period, time
preserve .................................... keep
prior ....................................... earlier
prior to .................................... before
proceed ..................................... go; go ahead
procure ..................................... obtain, get
purchase .................................... buy
purchaser ................................... buyer
pursuant to ................................. under
require ..................................... need
retain ...................................... keep
6th day of August ........................... August 6
specified ................................... named
subsequent to ............................... after
suffer ...................................... permit
sufficient number of ........................ enough
the manner in which ......................... how 
Schedule 2
More help
(Don't be put off with the reference to "law" or "legal" in the titles of these books. Most are easy reading.) 

Bibliography
Asprey, Plain Language for Lawyers, The Federation Press, 1991

Dick, Legal Drafting, (2d) Carswell 1985

Dickerson, The Fundamentals of Legal Drafting, (2d) Little Brown 1986

Flesch, How to Write Plain English: A Book for Lawyers & Consumers, 14 Harper and Row 1979

Garner, The Elements of Legal Style, Oxford University Press 1991

Goldfarb and Raymond, Clear Understandings: A Guide to Legal Writing, Goldenray Books 1988

Good, Mightier than the Sword: Powerful Writing for the Legal Profession, Blue Jeans Press 1989

Komar, Reasons for Judgment, Butterworths, 1980

Maggio, The Nonsexist Word Finder, Oryz Press 1987

Mellinkoff, The Language of the Law, 2(ed) Little Brown 1990; Legal Writing: Sense and Nonsense, West 1987

Perrin, Better Writing for Lawyers, Law Society of Upper Canada 1990

The Scribes Journal of Legal Writing, West Publishing

Wydick, Plain English for Lawyers, (2d) Carolina Academic Press 1985

1. I have used the term "award" in place of "written decision" throughout the rest of this paper.

2. The parties want an award with written reasons.

3. Two recent expressions of that concern are: the call by Commonwealth Ministers of Justice in Auckland, New Zealand in 1990 for legal documents as simple and intelligible as their contents allow; and a resolution by the Canadian Bar Association in February 1991 calling for the legal profession, legal educators, governments, and others to adopt plain language drafting techniques.

4. Law Reform Commission of Victoria, Australia: Plain English and the Law, Appendix 1, Drafting Manual, 1987.
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