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What this paper is about.
Municipalities are involved in 5 principal forms of conflict

(a) 
inter-governmental conflict – conflict with another municipality, the Province, or local authority. In these conflicts both sides use public money to fund the dispute

(b) 
contractual conflicts – disputes over contracts between the municipality and the provider of goods or services. Disputes over the construction of municipal buildings is one example

(c) 
employment disputes – disputes between the municipality and a union related to a collective agreement, or employment contracts with management or non-unionized employees

(d) 
public policy conflict – conflict about a municipal decision or a policy the municipality should adopt. Land use planning disputes are an example of public policy conflict

(e) 
disputes about municipal administration – complaints by residents or businesses about the administration of municipal functions.

Vast amounts of time and human and financial resources are spent in dealing with conflictual situations. In fact, planning in advance to avoid conflict, or managing conflict when it arises, is a large part of the function of every municipal government. It only makes sense to make sure the conflict resolution systems used by municipalities are efficient, economic, and produce sound results. Unfortunately, many systems fail on all three counts - they are expensive, inefficient, and often produce questionable results.

With tighter government funding and greater concern over the expenditure of public money at all levels of government, municipalities must look at the ways they go about resolving disputes – are they as efficient, economical, and sensible as they should be?

Throughout Canada and the United States, in both public and private sectors, new processes for preventing and efficiently managing conflict are being created. Municipalities can learn from that experience. Every dispute in which a municipality is involved will be resolved. The questions are: Will it be resolved sooner or later? Will it be resolved economically and efficiently? Will it be resolved in an adversarial or collaborative way? Will the result be sound? Alberta's proposed new Municipal Government Act,(1) slated to come into force on 1 January 1995, also gives municipalities the opportunity and incentive to revisit traditional modes of operation.

This paper helps answer those questions and seeks to stimulate greater awareness and interest in sound conflict resolution strategies and policies - through creative collaboration.

PART 1
WHAT'S THE PROBLEM?
As a dispute develops, the parties involved can choose to make things better or worse, but they are usually not aware that they have options. ... disputing parties move progressively and often unconsciously from disagreement to destructive combat because they know of no better way to work out their differences.(2)
The stories behind each of the following headlines are familiar. An incident occurs, action and reaction follow, the dispute escalates. The parties involved seem unable to exit the spiral of conflict.

Council wins, but loses
Mom, teens in bitter feud
Decision delayed again!
Employees say betrayed
Justice system failing
But the conflict does end at some point - sooner or later, by agreement or by a tribunal or court order. So why is it that the parties and public are so often left with feelings of dissatisfaction, frustration, and cynicism over dispute resolution processes, and the result? 

There are 4 principal reasons: cost, time, an unsatisfactory process, and often a less than satisfactory result.
Cost and time
Mr. Justice Sopinka of the Supreme Court of Canada commented(3) in 1991 that to recover $10,000 in New Brunswick it would take as long as 18 months and cost $10,000. It would take longer in Ontario. The situation is no better in Alberta.

David Bristow, a leading litigator in the Toronto law firm of Fraser & Beatty, has calculated that it costs clients $180,000 to recover a claim of $100,000 assuming a 2-week trial.

	An Alberta example

A municipality contracted for the construction of a building to house a community hockey rink, daycare, library, and office space - in one multi-use complex. A dispute arose. The municipality held-back payment because of deficiencies in the construction. It was sued for $140,000. It claimed $70,000. The law suit lasted 6 years. There were 11 days in court.

The upshot:

The municipality recovered $75,000 from the contractor. It paid $75,000 in legal fees. It still had to pay for repairs to the building running to $70,000.

The construction company had to pay the judgement and interest, lawyer's fees; a total cost of nearly $200,000.

A media headline "Council wins, but loses".


Unsatisfactory processes
If direct negotiations fail, parties in dispute feel they have little option but to take the issue to a statutory tribunal (like the Alberta Planning Board) or to court.

Everything we have learned about resolving disputes is focused on putting a disputed issue before an impartial third person, having a hearing at which evidence is presented, and getting a decision from the tribunal or a court. Our traditional dispute resolution processes are founded on an adversarial system. Even when courts are not involved, legislation designed to resolve disputes tends to follow the adversarial model: an application – a hearing – a decision. The problem with this approach is that

· it sets up an adversarial system between the parties in dispute

· to win in an adversarial contest, typically one side presents itself and its proposal in the best possible light and its opponents in the worst possible light - this tends to polarize positions and create further conflict and hostility

· it provides no incentive for the parties to work out the problem themselves - on the contrary, the problem is given to a third party government funded tribunal or court to make the decision. Put another way, there is little disincentive to the parties handing over their problem to a publicly funded third party

· once on the appeal track it is difficult to get off. It is rare for most tribunals to suggest alternative solutions to the conflict. Their mandate to attempt alternative methods of settlement is limited – they are neither encouraged, trained, nor mandated to be more than decision-makers – they are seen, and tend to operate as, the first and only dispute resolution process

· there is little or no accountability of tribunals to the parties for whom they are making vital decisions, or to the public

· parties to a dispute are not aware of other options to resolve the dispute.

Institutionalized appeal processes are often neither economical, efficient, accountable, nor place sufficient emphasis on self-improvement to produce sound results. The result of adversarial processes is that the parties often feel frustrated, isolated, and ultimately dissatisfied with the outcome.

* * *

Each conflictual situation can be viewed through a dispute resolution continuum (shown on the next page). The continuum starts at the point at which conflict arises and ends with an imposed or negotiated resolution of the issue. The challenge facing municipal governments is to reach resolutions in the most efficient and economical way, through a process that is satisfactory to the parties in dispute, and which provides a sound result.
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Moving towards solutions
Municipal councillors have an uncommon amount of common sense. Left to their own devices they would much prefer to talk out a problem and resolve it among themselves than asking a Provincial agency to solve the problem for them. As long ago as 1982, an Alberta seminar of municipal and private sector leaders said:

The discussion revealed considerable interest in mediation as a means of resolving local conflicts. It was seen as far preferable for locally elected people to work through their differences locally, achieving a result both parties could live with, rather than to take them to the courts or a Provincial Government body lacking in local knowledge and accountability, and risk a decision no one would really be happy with. The principle of self-determination for the parties in a conflict was espoused by virtually all participants.(4)
If this is a true reflection of municipal views, why has nothing been done to change the system? The reasons are straightforward

· until recently, money has not been much of a problem, so funding prolonged disputes before Provincial agencies or the courts was seen to be justified

· Provincial legislation has tended to support adversarial combat as the only means of resolving disputes
· there have been few incentives to negotiate and few disincentives to litigate

· municipalities individually and collectively have given little thought to innovative ways of resolving disputes.

Times have changed. Public money is tight and is going to get tighter in coming years. This alone will force municipalities to look at more cost-effective ways of managing conflict.

Provincial legislation will increasingly make the users of its system pay and will promote privatized dispute resolution systems.(5) This gives municipalities the opportunity and incentive to design productive systems of dispute resolution.

The Province expects municipalities to take more responsibility for working things out among themselves. Municipalities should expect to see not only incentives for them to work things out (e.g., Government appointed mediators) but financial disincentives to litigate (e.g., the Government could consider reducing grants by the same amount that a municipality spends on litigation with another municipality).(6)
New legislative frameworks and options for finding negotiated solutions to problems among municipalities, and of planning in advance to deal with disputes when they arise, will become increasingly attractive and accessible (see for example the proposals for the dispute resolution pledge, the suggestions for agreements with neighbouring municipalities, and the ombuds-system discussed later in this paper).

PART 2
RESOLVING INTER-GOVERNMENTAL DISPUTES
With the elimination/merger of Provincial dispute resolution agencies (e.g., Local Authorities Board, Alberta Assessment Appeal Board, and the Alberta Planning Board), and the formation of the Municipal Government Board and with the likely reduction or elimination of regional planning commissions,(7) the time is right to improve Alberta's inter-municipal conflict resolution systems. Municipalities have the ability and authority to create systems to resolve their own disputes themselves – perhaps leaving only the most intractible disputes to be resolved by Provincial agencies.

In recent years, municipalities have used the courts, arbitration, and Provincial agencies(8) as decision-makers. There is, unfortunately, no easily accessible information about the costs incurred to taxpayers in using each of these forums. Taxpayers are of course paying for both sides, and the decision-maker (either directly or indirectly). By any reckoning the costs are substantial, individually and collectively.

It is not that some disputes end up in court or before a Provincial agency for resolution that is the problem. These may well be the appropriate forums to deal with the issue. The question is whether all alternatives were fully explored before resorting to adversarial processes – in other words, was the dispute resolution conducted in the most efficient, effective, and productive way?

Assuming that municipal leaders do hold the view that it would be best for them to resolve their own disputes, how could an inter-municipal dispute resolution system be put in place? How can municipalities work out their problems instead of fighting them out at adversarial tribunal or court hearings?

There are 3 steps: commitment – assessment – implementation. 
1. The commitment
Without a commitment to "work things out" it is easy to slip into a confrontational slanging match making any form of constructive collaboration difficult.

Municipal councils can demonstrate their commitment to working problems out by taking a dispute resolution pledge – a morally binding commitment to negotiating solutions to problems with other governments – be it the Province, another municipality, or another local authority. The pledge would morally commit signatories

· to discuss issues in dispute with a view to negotiating a resolution of the issue

· to enlist the aid of a facilitator or mediator to help the negotiation if the discussions are not immediately productive

· to a speedy, cost effective means of resolving the dispute if negotiations fail.

A form of pledge is suggested at the end of this Part of the paper.

I invite you as council members, individually and collectively, to consider a dispute resolution pledge to make an honest attempt to work things out with neighbouring municipalities and local authorities. Challenge your neighbours to join you in signing the pledge.

The municipal associations sponsoring this Conference, Alberta Municipal Affairs, and the Government Studies program of the University of Alberta, might kick-start the pledge by endorsing the concept. Once the ball is rolling, it is easy to see how a network of municipalities and other local authorities would spread across the Province, all committed to resolving disputes peacefully. 
2 An assessment
Once two or more neighbouring municipalities have taken the dispute resolution pledge, a small inter-governmental group should be established to create a profile of the past disputes between the signatories to the pledge and to identify future areas of potential conflict. This assessment should also identify when and why past issues have been successfully resolved and build on that success.

In addition, the group should consider ways of preventing disputes, or at least reducing the likelihood of anything that is needlessly contentious, for example, by establishing inter-municipal committees to discuss matters of mutual interest on a regular basis. 
3 Implementing the pledge
Having assessed past difficulties and successes, the municipalities can design appropriate dispute resolution processes. Some of the criteria to consider in designing dispute resolution systems are described in Part 4, and a variety of dispute resolution systems are described later in this paper. These processes might be incorporated in an inter-municipal agreement or protocol, or included in a joint general municipal plan, or be part of a municipal ombuds-system described in Part 6. 
Can it work?
Taking the dispute resolution pledge is a first step. But could it really work? To answer that, I looked to sectors that have taken a similar pledge. In the United States, the Centre for Public Resources (CPR) in New York City, established a Corporate Policy Statement in which corporations pledge to use alternative dispute resolution processes before initiating litigation with another signatory to the pledge. By November 1991, over 2,500 companies, representing over one-half of the Gross National Product in terms of sales in the United States, had signed the pledge. In the first year of the pledge 60% of the signatories relied on the pledge, and 75% achieved positive results. Sixty-one corporations and government agencies that used alternative dispute resolution procedures saved over $49 million in legal expenses. The corporations came from all sectors of the economy, including Xerox, Warner, Amex, General Instruments, Hartford Insurance, and the U.S. Department of Justice.

This form of pledge has proven so successful in the United States that other sectors are taking similar pledges. For example, the food industry has designed a conflict resolution pledge, the securities industry is working on a pledge and, astonishing as it may seem, 400 of the largest U.S. law firms have also signed a conflict resolution pledge. The tenor of each of these pledges is the same: to try and work out differences in a more efficient and effective way before resorting to litigation or other formal adversarial processes.

The dispute resolution pledge can work. One form of pledge is described on the following pages.
	Municipal government dispute resolution pledge
"We can work it out"
Preamble
Disputes among municipalities arise from time to time.
The signatories to this pledge believe inter-governmental disputes should be resolved among the parties involved in the dispute themselves in order to
· reduce expense
· reduce acrimony and improve harmony between neighbouring governments
· reduce delay 
· find their own solution to issues in dispute
· avoid third-parties imposing a decision.
The signatories to this pledge commit to seeking ways to prevent and resolve disputes with other signatories to this pledge in the following ways:
1      Negotiation
When a dispute arises between us and is not settled promptly, representatives from each side agree to meet in an honest attempt to resolve the dispute.
2      Mediation
If we do not resolve the dispute within 30 days of our meeting (or any longer period we agree to), we will attempt to resolve the dispute by mediation, unless either party gives notice to the other that they are not willing to do so.
The mediator is to be jointly agreed between us from [a list of mediators approved by a joint committee of municipal associations and the Alberta Arbitration and Mediation Society].(9)
The mediation will be conducted in accordance with rules jointly agreed to by us.
3      Adjudication
If the mediation is unsatisfactory to any party, that party may terminate the procedure and pursue other remedies. Any party may propose referring the dispute to arbitration for an advisory or binding decision, but no party is obligated to agree to that proposal.
4      Other dispute resolution initiatives 
We agree to seek means of preventing dispute wherever possible and by planning in advance to manage dispute between us, for example, by including dispute resolution clauses in agreements, or in joint municipal plans, or in contractual documents.
5      Contractual dispute resolution provisions
If a dispute arises out of or relates to an agreement between us which contains dispute resolution provisions in conflict with those set out in this pledge, the contractual provisions in the agreement will apply and these will not.


  

	These commitments end 3 years from the date of this pledge, unless renewed.

	Signatories

	Municipality
	Mayor/Reeve
	Chief Administrative Officer

	 

 

 

 

 
	 
	 


PART 3
A MUNICIPAL DISPUTE RESOLUTION POLICY
Up to this point, the conflict and conflict resolution systems suggested, have focused on inter-municipal disputes. Other conflict with which municipalities are involved is "internal" in the sense that it deals with contractual disputes, employment disputes, disputes over public policy, complaints about municipal administration, and neighbourhood disputes. 
Dispute resolution policy
The goal of a municipal dispute resolution policy should be to establish systems and processes which can be used to avoid disputes and efficiently and fairly manage disputes when they arise. This goal should be founded on a municipal dispute resolution policy which could include these components

· a council policy commitment to pursue and foster initiatives to prevent disputes or to resolve them by collaborative methods whenever practicable

· incorporating dispute resolution systems in all municipal contracts for goods and services whenever practicable

· inviting unions to join in a new style of collective bargaining for the mutual gain of both parties

· instituting systems for the more efficient disposition of cases heard by existing statutory tribunals (e.g., development appeals, assessment appeals)

· instituting projects to examine alternatives to the traditional public hearing process by seeking means to establish a dialogue between people holding different views in order to reach consensus

· strategies for resolving neighbourhood disputes and improving bylaw enforcement strategies 
Implementing a municipal dispute resolution policy
(1) Contractual conflict
As corporate entities, municipalities have broad authority to enter into contracts for goods and services for any municipal purpose. If a contract dispute arises, the municipality can resolve the dispute by suing, settling, defending, compromising, and forgiving. Its power to resolve contractual disputes, properly exercised, is unfettered.

While municipalities are unfettered in the way in which they can resolve disputes, they are equally unfettered in the way in which they manage disputes. "Managing" disputes means the process by which the dispute is resolved, for example, by negotiation, mediation, or other processes. Alternatively, the dispute can be "managed" by refusing to negotiate and turning the case over to a lawyer to battle the issue out in court.

Contractual disputes are most easily resolved when contracting parties plan in advance about how to deal with disputes if they arise. If there is no advance planning about how to resolve disputes, when a dispute does arise the disputing parties tend to turn to the courts as the only way of resolving the dispute. By doing so, they skip many important dispute resolution options. Governments at all levels are instituting programs to resolve disputes other than by judicial proceedings. 

	For example

· Public Works Canada operates an advisory board system to hear disputes in which Public Works Canada is involved and to recommend decisions to the Minister who, in the vast majority of cases, accepts the recommendation. It is estimated that this process has resulted in savings of millions of dollars to the Federal Government.(10)
· The City of Edmonton used a referee to report on disputes arising in the course of construction of its City Hall. Either party dissatisfied with the referee's report could seek arbitration. All disputes arising were settled on the basis of the referee's report, saving time, money, and relationships.(11)
· Alberta Justice Minister, Ken Rostad, told a Vancouver Conference on Alternative Dispute Resolution (ADR) in March, 1994 

We can do better,
· we can stop assuming court is the only place to take every problem . . . 
· (ADR) is an excellent and time-saving resource for decision-makers


All levels of government and many businesses are looking carefully at how to control the cost of contractual conflict, avoid embarrassing public disputes, and settle matters so as to preserve and enhance relationships. More and more, those who consider the matter conclude that the least advantageous route to resolving disputes is the adversarial judicial system. 

	For example

The Federal Department of Justice has established a Dispute Resolution Unit with one of its functions being to reduce the $100 million dollars(12) annually spent on litigating cases.

President Bush, followed by President Clinton, issued Presidential Executive Orders directing United States Federal agencies to seek innovative ways of resolving disputes in which the Federal Government or Federal agencies are involved.


So successful have innovative dispute resolution systems been that even the courts are considering and using the techniques. Alberta courts operate a mini-trial system as a means of resolving disputes without lengthy and expensive trials. Ontario has just instituted a pilot project in the Toronto courts to clear a backlog of some 10,000 cases. It involves a court sponsored system to assign cases to mediation, arbitration, evaluation, or the normal judicial process – through a case assessment process designed to make the "forum fit the fuss", and so expedite decisions and reduce cost. Saskatchewan is engaged in a similar pilot project and British Columbia has completed one and is poised to start others.

Like other levels of government and the court system, municipalities have engaged in alternative dispute resolution activities.(13) But to date, the initiatives have been sporadic and without a firm policy commitment. Into every contract for goods and services, the municipality could include clauses:

· requiring direct negotiations in the event of a dispute

· providing for the option of mediation if direct negotiations fail

· providing for arbitration of the dispute, with a named arbitrator acceptable to both parties, if mediation fails.

Some of the many options for resolving disputes are outlined in Parts 4 and 5 of this paper, together with the issues to consider when drafting the clauses. 

(2) Employment disputes
Employment disputes can be categorized under two general headings. Disputes with unionized employees and disputes with managers and other non-unionized employees.(14)
Disputes with unionized employees
Alberta's Labour Relations Code requires every collective agreement to contain a method to resolve disputes arising under collective agreements. Most collective agreements contain a process involving 3 meetings between union and managers – each with a higher level of management. If the dispute is not resolved, it is referred to an arbitrator who holds a hearing and makes a binding decision.

The grievance arbitration process is now widely criticized for its cost, delay, formality, and the quality of the imposed decision. Despite the complaints from both sides of the bargaining table, little has been done to put in place more efficient, speedier, and less costly systems of dispute resolution.

The first signs of creative collaboration in collective bargaining are appearing,(15) but they are the exception, not the rule. The concept of "mutual gain" bargaining has much to offer. Union and municipal managers should urgently investigate the possibilities.

There are also many options to resolve grievances arising under collective agreements short of arbitration. These include mediation,(16) advisory opinions, a neutral evaluation, expedited arbitration – yet few parties have taken any initiatives in this area. 
Non-unionized employees
Each of these employees, whether they fall under the "managerial" category or not, will have a contract of employment.

It would be a simple matter to incorporate a straightforward dispute resolution system into the contract to explore avenues to resolve a dispute, short of litigation. Even litigation can be avoided if the parties incorporate an arbitration provision to resolve employment disputes in the contract of employment. This could ensure a faster, less costly, and private resolution of the dispute. 

(3) Disputes over public policy
Increasing complexity in policy issues, increasingly diverse interests, and the demand by the public for meaningful participation in decision-making, create a demand for innovative processes to deal with disputes related to issues of public policy.

Public policy disputes can be the most fractious, divisive, time consuming, and costly disputes in which the municipality is involved, and of course public policy decisions often have long term effects and implications. Given the importance of sound public policy decision-making, it is vital that more attention be paid to the process used to reach public policy decisions.

Alberta's Planning Act can be used to demonstrate some of the flaws in our present legislated public consultation systems. 
Flaws in law-making systems
Alberta's concept of "public participation" in 1978 (when the Planning Act was proclaimed law in Alberta) demanded that council sit through sometimes hours of unproductive public hearings, with participants often limited by time, and so barely able to make their own point let alone respond to points made by others. The Act inadvertently set up a situation in which people speak to council, not to each other. It made no attempt to resolve conflict – merely to dump conflict into the collective laps of councillors.

In 1994, we know that Alberta's legislated public consultation process often exacerbates conflict and conflicting views. It fails to do or even acknowledge what should be the fundamental aim of public participation processes, namely, to seek to bring conflicting views together – to build consensus through creative collaboration.

The trouble with most of the "consultation" that takes place on legislative or regulatory proposals, is that the interested parties talk past each other – they do not talk to each other. The parties rarely have to confront, think about, and try to answer the concerns of others. It is the decision-maker who does the hard work – if it is done at all, of trying to accommodate the competing positions of participants without ever understanding the participants' real interests. Without a proper forum for discussion of the underlying interests of people, the traditional "consultation" approach leaves it to a third party – the council or council committee – to sort out the differences and craft a solution.

Because participants in consultative processes never become involved in crafting a solution, it is not surprising that they are rarely satisfied with the outcome, unless it does exactly what they want. Opposition to a "closed door process" for developing the Canadian Constitution spilled over to a groundswell of objection to things done by all decision-makers "behind closed doors".(17) The response of governments has been to "consult to death". Fearful of criticism of "no consultation" governments now flood the public with offers and requests for consultation.

But a close look shows that these new offers to "consult" are not satisfying public demand. The public say to all levels of government "you may have consulted, but we were not represented" or "you did not listen". The public often still feels excluded by consultation processes. And there are other problems with the typical consultation process

· it gives no incentive for a conciliatory statement or exchange of views – it tends to encourage extreme positions because there is a potential for loss by expressing conciliatory views and little possibility for gain. The public is usually excluded from the decision-making process and so they have no stake in making necessary accommodations or compromises to make things work

· consultation often draws out the extreme interest groups rather than the more reasonable "silent majority"

· often comments are received sequentially so that once a group has been heard by council there is no opportunity to hear from it again, or for it to respond to later submissions from others, or modify its views in response to others. The typical process gives no opportunity for "give and take" nor for collaborative consensus building

· because the public knows a third party will be making the decision, they do not talk to each other, they talk past each other, they never have to face the hard trade-offs, and so rarely feel inclined to respond to, or accommodate, the views of others

· "hired guns" involved in the process, consultants, lawyers, or others who have no particular desire or interest in resolving the dispute, rarely help. Often they have a vested interest in prolonging the dispute.

But even when disputants do meet, as often as not, they are unable to speak to each other constructively – one comment leads to a sharp response, evokes a similar reply, and confrontation escalates – peoples' emotions get in the way of resolving the conflict. Mechanisms must be put in place to allow parties to talk to and understand each others' interests. All too frequently governments and the public find the results of consultation processes to be unsatisfactory. The results do not meet either of their needs.

Apart from a few exceptional circumstances, that there should be public involvement in public policy decision-making is recognized and accepted. What has yet to emerge is legislative and policy structures that will frame public involvement in a collaborative, consensus building process, with appropriate political and administrative support for those processes.

Even with the flaws in the present legislative system, some innovative municipalities have designed systems which meet the legislative requirement in a way that seeks consensus. 

	For example

· David Gould(18) facilitated a series of town hall meetings in Banff, in which the council sat only as observers. Through the facilitator, interested parties were confronted with the challenge of explaining their real interests and of responding to the interests of others. As a result, a consensus emerged in front of Council. Council were then better able to make the policy decision based on the consensus

· Edmonton and Calgary have both used facilitators to assist in seeking consensus over transportation issues.(19)


  

(4) Complaints about municipal administration
Complaints about municipal administration could become the subject of a voluntary Province-wide Municipal Ombuds-system – a system which municipalities could opt into as they see the need. This proposal is described in more detail in Part 6. 

(5) Neighbourhood disputes
Headlines blared

Mom, teens in bitter feud
For seven months, a group of teenagers and the mother of another teenager going to the same school feuded. The feud had gone from bad to worse. The police couldn't stop it, the principal was totally frustrated by it. Name calling and scuffles were getting out of hand. Someone was due to get badly hurt. The dispute had consumed hours of police resources and hours of the principal's time.

Mediators from Edmonton Community Mediation were eventually asked to help. In one 2 -hour session, an agreement was reached between the feuding parties. Three weeks later both sides confirmed the agreement was holding up. The feud was over.

This is but one example of the thousands of cases that have been dealt with successfully by community mediation centres across Canada. Despite their success, only two centres operate in Alberta – one in Edmonton (since 1986) and one in Calgary (established in 1993). Typically, mediation results in a success rate of over 90% of the cases referred to the process. Community mediation centres operate best with a paid staff person who assesses whether a conflict is suitable for community mediation. If it is, trained volunteer mediators provide the mediation service. So, for a minimum outlay of funds, the program not only generates thousands of volunteer hours but resolves many neighbourhood disputes that can otherwise consume municipal bylaw enforcement and police resources. Mediation also enhances neighbourliness and strengthens the community. So much more could be done in this area. 

	Edmonton Community Mediation statistics:

	 

Number of calls to ECM

Neighbours referred by City departments

Issues between neighbours improved through casebuilding

Number of mediation hearings

Number of resolutions

Number of volunteers

Volunteer hours
	1993

743

475

147

49

45

60

2,518
	1992

505

325

121

41

36

48

1,010

	Consider the cost/benefit to municipal resources by over 90% of these matters being resolved by volunteers.


PART 4
INNOVATIVE DISPUTE RESOLUTION
(1) Some dispute resolution options
The term "innovative dispute resolution" captures a wide and ever expanding range of techniques for better managing and resolving disputes.

It is sometimes thought that dispute resolution, outside the traditional court process, is new – emerging from the litigious attitudes of our neighbours to the south. This is not so. Dispute resolution, in most of the forms in which we now know it, has an ancient history predating any organized system of justice – although, until recently, alternatives to court proceedings had faded in use and importance. The United States has not only fostered an unhealthy amount of litigation but also a very healthy series of alternatives to court adjudication of disputes. The born-again interest in alternatives to court adjudication has spread throughout the world. Most recently, to South Africa and former Eastern Bloc countries seeking new systems of justice for their citizens.

New thoughts about dispute resolution have spread also to the United Kingdom, Australia, and Canada, spurring some interest in the legal organizations of those countries.(20) The Canadian Bar Association says alternatives to the court system

should be seen as a strong expression of the legal profession's continuing commitment to fair and effective dispute resolution
Alternatives to court action should be seen, says the Canadian Bar Association Report, as another way of solving problems, and lawyers should see dispute resolution techniques as part of the continuum of dispute resolution techniques, skills, and resources – new tools for lawyers to serve clients. 
Some options
Here is a description of the more commonly used techniques for preventing and resolving disputes outside the court system: 

Dispute prevention
Dispute prevention involves a formal or informal system between individuals, businesses, or governments, designed to minimize the risk of disputes erupting, and to avoid irreconcilable differences if they do arise. Formal programs designed to prevent disputes include:

· Compliance programs 

Programs designed to ensure that people are familiar with legal and regulatory requirements and restrictions relevant to their areas of interest in order to ensure compliance and minimize violations. This is essentially an education program to prevent needless disputes arising.

· Complaint audit 

A program focused on identifying sources of potential complaints, and restructuring activities to avoid the risks of those issues becoming disputes. More effort could be put into this endeavour, either through joint committees, ombuds-systems, or by a review of past "hot spots" to see how past difficulties can be avoided in the future.
Negotiated rulemaking
This is a process by which rules, regulations, or policies are negotiated with key stakeholders to ensure both an understanding of, and a commitment to, those rules, regulations, and policies and so minimizing the risk of future breach.

The process offers an alternative(21) to the present discredited model of law-making (the decide-announce-defend model). The alternative requires a substantial alteration in the decision-making process and, up to a point, requires sharing information, ideas, and interests in the development of new policy, rules, and regulations. But the process does not interfere with the ultimate authority of council to make the final decision. Justice Minister Ken Rostad, recently commented that this process

. . . is an excellent and time-saving resource for decision-makers
The approach calls for a negotiation process with the people most likely to be affected by them and can be instituted without supportive legislation.(22) The essential elements are

· identification of interested parties

· agreement of the parties to come together with a view to negotiating the contents of the rule, or amendments to it

· a process to ensure interested parties talk with each other in order to understand the various points of view – to exchange views in a way designed to assist in reaching consensus

The objectives of negotiated rule-making processes are to give people with real interests at stake the opportunity to work together to find solutions to shared problems, and to produce results that are broadly acceptable to the people affected by them. The final decision on whether to enact the rule, plan, policy, or bylaw still rests with council - but the product put before council comes from a consensus building process. 

Negotiation
Negotiation resolves most disputes. It involves discussions directly between disputing parties or their representatives, which take place on a voluntary basis. The dispute is resolved only if all parties to the dispute agree to the negotiated resolution.

The benefits of resolving disputes by negotiation need to be constantly reinforced. The solution generated through negotiation is a solution created by the parties themselves and consequently results in a higher level of satisfaction with the outcome. 

Mediation
Mediation is a process by which two or more people in dispute agree to another impartial person "mediating" the dispute. The mediator helps the disputants discover ways in which they can agree to settle the dispute. If the disputants agree, the mediation ends. If they do not agree, the mediation still ends but the dispute remains unresolved. The mediator cannot impose a decision.

The mediation process is described more fully in Part 5. 

Case management
Case management involves the assessment of disputes in terms of the financial and strategic consequences of adversarial court or tribunal decisions both from a cost/benefit and also a policy perspective. Case management developed from increasing concern about the cost of the litigation processes. 

	For example

Motorola Inc. has been able to slash its litigation costs by 75% by insisting that its 100 in-house lawyers pursue alternative forms of dispute resolution before proceeding to court. If those alternatives are not successful in resolving the lawsuit, Motorola lawyers must fill out a form estimating legal costs, likely damages and chances of victory. "The form is so onerous that they gladly work out an alternative settlement . . ." says General Counsel Richard H. Weise, the designer of Motorola's resolution program.(23)


Early neutral evaluation
Early neutral evaluation involves presenting a dispute to an individual respected by both parties. The evaluator listens to the case presented by each side, consults with the parties, and tries to help them identify the core issues in the dispute and find areas of agreement. The evaluator may also assess each disputant's case and make an evaluation of the likely outcome in court or in arbitration. The evaluation is an advisory opinion only. This process is becoming more frequently used in commercial disputes. 

Neutral expert factfinding
In cases involving complex scientific, sociological, technical, economic, business or workplace issues, some parties ask an impartial technical expert to examine and evaluate the disputed facts and key issues, and provide a non-binding report to both of the parties about how the issue should be resolved(24). In some cases, the parties agree either before or after the report has been issued that the report will be binding.

In sophisticated technical disputes, a process such as this can save the parties considerable time and expense by avoiding a "battle of the experts". A variation of this process is a "round-table of experts", where expert witnesses for the parties come together and attempt to find agreement on the technical interpretation of the facts. 

Pre-trial conference
The judiciary have shown a surge of interest in providing more effective means of dispute resolution. One of these mechanisms is the pre-trial settlement conference. In years past, pre-trial conferences in litigation were focused primarily on ensuring that the litigants were prepared to proceed to trial. Increasingly, Rules of Court are being amended to provide judges with greater opportunity to meet with lawyers and their clients, and explore the possibilities of resolving the litigation before trial.(25) 

The corporate mini-trial
The mini-trial procedure is a combination of negotiation, mediation, and adjudication. With this process, advocates for each disputant make a summary presentation of their best case to high level executives from each of the disputing parties. The executives meet after the summary presentations in an attempt to negotiate a resolution of the dispute. Usually, a mutually acceptable impartial advisor is also selected to preside over the hearing, and to render an advisory opinion about the likely outcome of the matter at adjudication, on request. The advisory opinion is intended to help the negotiations along. The effect of the mini-trial process is to convert a dispute from a legal problem to a "business" problem, putting the resolution of the dispute back in the hands of the executives. The goal is a practically-oriented resolution of the dispute, crafted by those most experienced in doing so, the executives. They are able to assess the risks and costs involved in adjudication, from a business perspective, and see where creative alternative solutions may lie.

This process is often used in disputes between major companies, but there is no reason why the concept should not work for important inter-municipal and other disputes in which municipalities are involved, especially those with political implications.(26) 

Med/arb
As the name suggests, med/arb is a combination of mediation and arbitration. The technique is permitted under Alberta's Arbitration Act. The basic idea is that the parties first agree to try and mediate their dispute. If the mediation is unsuccessful, the concept is that the mediator, having heard what the parties have said in mediation, is in as good a position as anyone to make a binding decision on the dispute as an arbitrator.

Although the concept has merit in some instances, it is not one that should be entered into lightly. 

Arbitration
Arbitration is a process in which two or more people in dispute agree to appoint an independent person to act as an arbitrator. The arbitrator listens to all sides in the dispute and then gives a binding decision enforceable through the court. The decision resolves the dispute. The arbitration process is described in more detail in Part 5. 

(2) Designing dispute resolution systems
How disputes are resolved
Disputes are resolved in one of 3 basic ways

(1) by a negotiated agreement which, as far as possible, addresses the needs of the parties to the dispute

(2) putting the dispute before an adjudicator – a judge, an arbitrator, or a statutory body established to make decisions about the dispute

(3) some form of power play – using political, law enforcement, or other power(27) to force the other side into submission.

Most disputes are settled through some form of negotiation. But if that does not readily occur, the second and third alternatives are looked to as the principal ways in which to resolve the matter. While negotiated agreements are not actively discouraged, until now there were few readily available incentives to reach a negotiated agreement if initial meetings fail to produce results.

The traditional approach to dispute resolution is changing for two reasons. The first, as mentioned earlier, the recognition by disputing parties that more efficient and economic means of resolving disputes need to be found; the second, the legislative imperative (especially in Bill 31, the proposed Municipal Government Act) for good faith negotiations and the option to design dispute resolution processes without involving Provincial Government agencies. 

Principles for dispute resolution
Suggestions for a paradigm shift in managing disputes involving municipalities should be based on these generally accepted principles

· conflict should, whenever possible, be resolved by the parties in dispute 

[This principle is based on the notion that conflict resolved by the parties in dispute results in more lasting, more satisfactory, more economical, and more effective solutions than one imposed by a third party. A dispute resolution system should provide for dispute resolution in the least intrusive way – using imposed decisions only as a last resort.]

	For example

Contracts, bylaws, and planning documents should encourage direct negotiations, and seek impartial third party assistance with those negotiations when appropriate.


· dispute resolution systems should be designed in a low to high cost sequence 

	For example

Seek the most economical and efficient route to resolution of the conflict. It wastes time, money and other resources for parties who have not tried to resolve their differences, to attend a development appeal board or council hearing only to be told to go and try and work out the problem themselves. It would be more economical and efficient if disputing parties were directed to negotiations or mediation before hearing starts.


· parties in dispute should have a choice of forums in which to have their dispute resolved, if they cannot resolve it themselves 

[This principle is based on the notion that the more choice people have to resolve conflict, the more likely they are to choose the most efficient and effective forum for doing so.]

Choices could include a range of options including a neutral evaluation, mediation, an advisory opinion, med/arb, arbitration and litigation. Obviously, the forum or process, and the options, must fit the dispute. One method of dispute resolution does not fit all disputes.
· opportunities should be provided for "looping-back" into negotiation or mediation 

[This notion goes back again to the view that the parties in dispute are best able to provide a sound resolution of the dispute and so on-going opportunities should be provided for them to do so.]

	For example

After each critical step in a dispute, the parties should have the option of negotiations, mediation, or other processes. This could occur, for example, after an application or appeal is filed or after a report or preliminary finding has been made.


· design preventative techniques to deal with potential conflict in advance 

[This is based on the notion that if parties plan in advance about how to deal with a dispute when it arises, the more trust they will have in the process, the more likely they are to use and respect it, and the less likely they are to move straight to an adversarial mode of dispute resolution.]

	For example

Processes can be included in contracts, bylaws, and policies so that disputants know how conflict will be dealt with in advance. Potential disputants should be involved in designing the process whenever possible.


· ensure the human and financial resources and skills are available to make the system work 

[Alberta is fortunate to have had Canada's leading arbitration education training courses for the past 12 years and well established mediation training programs. Dispute resolution practitioners are readily available.]

	For example

It would be a comparatively easy task to take the existing cadre of trained arbitrators and mediators and upgrade and orient their skills to disputes in which municipalities are involved.


· the processes should ensure that dispute resolution practitioners are competent and maintain proficiency
PART 5
HOW MEDIATION AND ARBITRATION WORK
(1) Mediation
The mediation process
Mediation(28) is a process by which parties holding conflicting views resolve their differences with the assistance of a skilled impartial mediator. The mediator guides the process, using techniques designed to help the parties deal with their underlying interests, in order to reach agreement or consensus. Mediation proceedings are informal and have no special rules (there are no rules of evidence). The parties design the few guidelines that apply to the process, with the mediator's help.

The mediation process is voluntary. Any party may terminate their involvement at any time. No decision is made by the mediator. The parties alone retain control over whether an agreement is reached. If agreement is not reached, the parties are free to pursue whatever other remedies they may have. 
Range of uses
Mediation is used in an extra-ordinarily wide range of situations, from international conflict to workplace disputes to divorce conflict; from environmental disputes to business disputes to public policy disputes. Its flexibility is one of its strengths. New forms of mediation are continually being developed in a variety of forums(29) and continue to be used in a wide variety of ways. A recent international initiative in which Alberta is involved is the Transboundary Initiative. It is the first attempt, in the United States or Canada, to create a dispute resolution organization that includes the public and private sectors in two different countries, multiple states and provinces, and First Nations. The basic purpose of the initiative is to increase the capacity of each jurisdiction, and the region as a whole, to resolve environmental and other public disputes through collaboration and consensus building.(30)
Because of its flexibility, and the capacity of mediation processes to deal with multi-party disputes, together with its capacity to generate creative solutions to resolve disputes, mediation is a particularly potent dispute resolution tool for use in planning processes. 
The framework
The framework for mediation is simple. All that is needed are a few words agreeing to mediation as a dispute resolution option and consideration of the following process elements. 
Who are the mediators?
The work of a good mediator requires training, skill, experience, and, in some cases, some subject-matter knowledge. Alberta and British Columbia lead the country in mediation training programs.(31) Saskatchewan has the most innovative and progressive government programs. Drawing from mediators already trained,(32) and with some additional specially designed education in municipal issues, an immediate core of qualified mediators is readily available. Training could be provided without government funds, although government input into the training programs would be valuable. 
What control would there be on quality?
A roster of mediators could be established of appropriately qualified mediators, available to undertake municipal mediation work. Qualifications for admission to the roster could include a combination of training, skill, experience, and some familiarity with municipal issues. An independent agency like the non-profit Alberta Arbitration and Mediation Society,(33) could maintain the roster. Guidance could be provided by a committee made up of representatives from municipal associations, the development industry, public interest groups, and others as required.

Roster mediators could be required to commit to a Code of Ethics to ensure professional practice. Breach of the Code could result in removal from the mediation roster. 
Who would pay?
Mediators would be independent practitioners(34) whom the parties would pay. Although a fee schedule could be prescribed, this would be unnecessary if sufficient mediators were on the roster. The marketplace and the parties would adequately control costs. As mediators would not be government employees, no employee costs or benefits would be incurred by any level of government.(35) The disputing parties would be responsible for mediation fees and expenses.(36) Alternatively, for inter-municipal disputes, the Province might fund the first day or two of mediation, with the parties bearing any remaining cost.(37) 
How would the system work?
In brief, when disputing parties reached the point of needing mediation

· if they could agree on a mediator they would approach that person and make arrangements for the mediation process(38)
· if the parties could not agree on a mediator, or did not know of one, they could apply to the mediation roster administrator and an appointment would be made with the administrator's assistance.

The mediation would proceed to a conclusion – either agreement, full or partial – or some unresolved issues. For the unresolved issues, the parties would be free to proceed to any other dispute resolution process available to them, perhaps a legislated appeal process, to arbitration, or in some cases, to court. 
Where has a mediation system been used?
Earlier in this paper, mention was made of the use of mediators to resolve public policy disputes in Alberta and to facilitate public consensus building process.

In the United States, several municipalities have adopted mediation as the preferred dispute resolution process. Minnesota has developed written material and a video training package.(39)
Ontario has recently piloted two successful municipal mediation programs, one through the Ontario Municipal Board and the other through the Provincial Facilitators Office.

The Ontario Municipal Board says of its program(40)
The Ontario Municipal Board has mediated about 110 cases (160 files) since February 1993. Of those mediated cases, 29% were successfully withdrawn, another 21% were finally settled at a subsequent shorter OMB hearing - given that the issues had been significantly narrowed, 28% are currently awaiting shorter hearings and 22% are awaiting some follow-up from one of the parties as a result of the initial mediation.
The continued success of the program seems inevitable . . .
Initially, mediation occurred in those cases where the issues were simple and uncomplicated. Recently, however, more complex cases have been mediated, sometimes involving large subdivisions, official plan amendments and new comprehensive zoning bylaws. Of the high economic impact cases that have resulted in successful mediation, a potential of approximately 1,035 person years of employment has been made available . . .
From a cursory evaluation of the program to date, the process appears to be generally acceptable to 92% of those involved. Twenty-four participants were canvassed about the process, including parties on different sides of an issue, and the results to date have been very satisfying.
The Ontario Provincial Facilitator's Office was established in 1992 with a mandate including

· expediting urban development projects,

· moving large capital projects through the approvals process, and

· generally improving the performance of the province's development review and approvals system, through the introduction of reforms intended to clarify and streamline the process, and set out clearly the government's expectations, both in terms of process and in terms of outcomes.

The Office has been extremely successful. One initiative involves the mediation of selected disputes from participating municipalities.(41)
Starting from scratch in May 1993, the Provincial Facilitator's Office had selected 35 cases for mediation up to March 1994. Of those cases, 14 were fully resolved, 9 have been significantly narrowed, 6 were unsuccessful, 2 refused the mediation offer, and 4 were in progress.

With an approximately 80% success rate and obvious savings in human and financial resources for the participants, the program seems sure to expand. As the Provincial Facilitator's Office puts it

There is evidence to suggest that Ontario's land use planning and approvals system could benefit from aggressive introduction and implementation of alternative dispute resolution in order to improve both process and outcomes of planning.
Much the same comment could be made of Alberta's municipal and planning processes. 

(2) Arbitration
Arbitration process
Arbitration is very different from mediation. Arbitration puts a dispute before an arbitrator. Evidence is presented to the arbitrator, like court proceedings, although usually with much less formality. The arbitrator then makes a binding written decision about the dispute. With limited exceptions, the arbitrator's decision is enforceable as a judgement of the Court of Queen's Bench. Arbitration proceedings are governed by the Arbitration Act.

Usually, it is the parties in dispute who agree to arbitrate their dispute, but sometimes legislation directs disputes to be resolved by arbitration rather than the court system.

Arbitration is typically an adversarial contest. The parties choose the arbitrator (or if they cannot decide they can ask someone else to make the choice), and the parties design the rules for the arbitration.(42) Its advantages are usually its speed, choice of arbitrator, relative informality, a flexible process, and privacy. Arbitration may or may not be cheaper than judicial proceedings. The Arbitration Act creates a complete and flexible code under which arbitration systems operate.

Arbitration is a centuries old process initially designed to resolve commercial disputes. It now has a much broader application. Alberta was the first Province to adopt a new generation of Arbitration Acts based on the Uniform Law Conference of Canada recommendations.(43) The Act is based on two principles:

· party autonomy – the right of disputing parties to design whatever rules or systems they want. This means that the Act provides a structure but many of its provisions can be waived or altered by agreement

· court support – the Act is designed to limit court intervention in the arbitration process to aiding the parties (e.g., appointing an arbitrator if the parties cannot agree to do so) and protecting fundamental rights expeditiously (e.g., if there is fraud or an arbitrator is obviously biased, the court can intervene).

With a modern arbitration regime in place, the Province appears ready to encourage disputants to use arbitration to resolve disputes. There are clear advantages to Government

· it does not have to establish and maintain an expensive government funded appeal bureaucracy

· it does not get blamed for the results of decisions

· parties take more responsibility for resolving their own disputes themselves. This results in an important shift in onus for dispute resolution – from the Province as overseer and administrator to private agencies. (i.e., private arbitration tribunals and private dispute resolution agencies.) 
Advantages of arbitration
A properly designed arbitration process is speedier, less formal, and often less expensive than litigation. It is also private, and allows the disputing parties to choose a person to arbitrate the dispute in whom they both have confidence. 
What can arbitration be used for?
Arbitration was once thought of as a technique to resolve disputes between businesses. Now its use has expanded to resolve disputes between nations, for example, over trade disputes under NAFTA and as a means of resolving inter-Provincial trade disputes.

The Treasury Board of Canada introduced a new policy in 1992 greatly expanding the potential use of arbitration in disputes in which the Federal Government is involved. So, for example, the Federal Government is willing to use arbitration to resolve the following issues:(44)
· all questions of fact and certain questions of law will now be subject to arbitration;

· the formation, validity, interpretation, application or enforceability of a contract

· the performance, breach, termination or other discharge of a contract

· the rights, duties, obligations or remedies of the parties created by or under a contract

· the interpretation and application of statutes that relate primarily or solely to commercial transactions, including, for example, the Commercial Arbitration Act, and the International Sale of Goods Contracts Convention Act.

The Province has signalled that it approves the use of arbitration(45) to resolve a wide variety of disputes including

· certain complaints and appeals over property assessments(46)
· the arbitration of disputes under certain financial contracts(47)
· the arbitration of disputes related to agricultural marketing issues(48)
· arbitration of workplace disputes under collective agreements.

This is likely only the start of a trend to privatization of appeal systems.

The door is open for municipalities to make use of arbitration to resolve a wide range of disputes. Municipalities, like Federal and Provincial Governments, can adopt the Arbitration Act as a means of resolving disputes which cannot be resolved by other means. 
Arbitration adopted by municipalities
The word "enactment" used in the Arbitration Act (section 1(3)), means an Act or regulation.(49) A "regulation", as defined in the Interpretation Act, includes municipal bylaws.(50) The result is that a municipal bylaw (for example, a land use bylaw, or a statutory plan) could require or authorize any planning dispute under the plan or bylaw to be referred to arbitration. The Arbitration Act would then automatically apply to it.(51)
Implementing arbitration processes
If arbitration processes are to be successful, it is important that the following components be considered:

(i) Referring a dispute to arbitration
Sending a dispute to arbitration can be by agreement of the disputing parties, or because a bylaw requires the dispute to be arbitrated. The actual reference to arbitration is typically by written notice from one party to the dispute to the other.

(ii) Who would be chosen as arbitrator?
Parties in dispute are free to choose one arbitrator or a panel of arbitrators. If the parties have difficulty in choosing an arbitrator, they can turn to an independent agency for assistance.(52)
The private or public sector could provide a roster of well trained arbitrators. Advice on the roster could be given by municipal organizations, the development industry, and community groups.

Alberta has the best arbitrator training courses(53) in Canada. Graduates from that course would provide competent, well qualified arbitrators from which the parties could choose, or that could form a roster maintained by Government or an independent agency. With a carefully selected roster of arbitrators, adherence to a Code of Ethics, and commitment of the arbitrators to continuing education, quality decisions and performance can be assured.

(iii) Who would pay?
The parties in dispute typically share the cost of the arbitrator. The parties themselves could agree on a pay scale to control costs, if need be.

(iv) Flexible arbitration rules
Whenever an arbitration process is contemplated, it is useful to agree in advance to process rules to facilitate the arbitration. These rules can be designed by the parties or adopted from recommended rules suggested by other organizations.(54) It is much easier to design rules in contemplation of a dispute than after a dispute arises.

Arbitration rules could include such things as

· ample opportunity to resolve disputes through other processes, both before and during the arbitration proceedings

· ways of developing a roster of arbitrators who are known to be impartial, qualified, having a familiarity with municipal affairs

· the process for appointing roster arbitrators when a dispute arises

· the number of arbitrators for each hearing (if more than one is to be appointed)

· the process for starting arbitration proceedings, degree of formality, exchange of evidence, limits on evidence

· expectations of the arbitrator (for example, whether reasons for a decision are to be given, how quickly a decision is to be made, where the hearing is to be held, and so on) and how much the arbitrator is to be paid. 
Preparing for conflict resolution
If mediation or arbitration clauses, or both, were included in municipal policies, bylaws, and agreements, each document would then have a self-contained dispute resolution system.

Here is an example of how statutory plan or an agreement between municipalities could be structured to include dispute resolution processes:

(a)
If a dispute arises about the interpretation, application, or operation of this [plan/agreement, etc.], the persons affected by the dispute must meet to attempt to resolve it.

(b) 
If the parties agree, they may appoint a mediator, or ask an [approved agency](55) to do so, to assist them resolve the dispute.

(c) 
If the dispute cannot be resolved, any party may serve on the other or others a written notice to arbitrate the dispute.

(d) 
The written notice to arbitrate must

· describe what the dispute is about and the resolution sought, and

· give the name of the person proposed as single arbitrator, or name an approved agency who will appoint the arbitrator. 

(e) 
Whoever receives the notice to arbitrate must notify the other, within 7 days of receiving the notice,

· that the proposed single arbitrator is acceptable,

· that the proposed arbitrator is not acceptable, in which case the notifier must also state the approved agency who is to appoint the arbitrator, or

· if an approved agency is named, notify the entity of its address for service of notices. 

(f) 
The arbitrator has jurisdiction as soon as he or she accepts the appointment.

(g) 
The arbitrator's decision is binding, but no reasons for the decision need be given.

(h) 
The Arbitration Act applies to the arbitration together with the Arbitration rules adopted by the Alberta Arbitration and Mediation Society, except as the parties agree to modify them.

(i) 
Throughout the dispute, either party may request the other or others to enter into direct negotiations or mediation and if the parties agree to do so, all proceedings are suspended during that process.

Obviously, a variety of other dispute resolution processes could be built into this framework (e.g., independent evaluation, an advisory opinion), but this draft covers the fundamentals.

PART 6
A MUNICIPAL OMBUDS-SYSTEM
Twelve years ago, during a seminar on the use of mediation and arbitration of planning and municipal disputes, municipal leaders developed the outline of a creative collaboration. Drawing on the ideas presented by Roger Sturtevant(56) as a result of municipal input, those concepts are presented here in an updated form and within the context of a municipal ombuds-system.

Ombuds-systems are well known within Provincial Governments and within many national governments (although not in the Canadian Federal Government). The ombuds concept has moved into Canadian universities and health institutions, and within some larger corporations in the private sector.

It is probable that no single municipality in Alberta could justify the expense of establishing an ombuds-system as a means of resolving disputes between the public and municipal administration. It is also probable that if municipalities collaborated to establish a Province-wide ombuds-system (for those municipalities wishing to participate) a speedy, cost effective system could be created.

A municipal ombuds-system could provide a variety of services as required, including facilitation, informal fact-finding, investigation, problem solving, dispute resolution, and independent evaluation and advice.

Existing ombuds-systems provide an informal means of resolving dispute. Ombuds offices do not make policy or force unwanted change, but work through persuasion and encouragement, seeking practices that are fair and in the best interests of all concerned. However fair a municipality intends to be, often the perception is that it is not. An ombuds-system could provide that arms-length impartial assessment and advice. 
Setting up a municipal ombuds-system
(1) a partnership
The first step would be to establish a form of partnership between some or all of the following groups: municipal associations, Alberta Municipal Affairs, the Alberta Arbitration and Mediation Society, individual municipalities. The function of the partnership would be to design the ombuds-system.

The design would likely include these elements

· a draft agreement by which participating municipalities could voluntarily join the ombuds-system

· a draft outline of a range of services the ombuds-system could provide on request

· the manner and means of funding the ombuds-system

· the management, reporting, and accountability of the ombuds-system.

The partnership would likely propose a range of services which the municipal ombuds-system could provide and then municipalities wishing to participate in the program would negotiate their precise terms of entry. For example, one municipality might wish all complaints about municipal administration to be investigated and handled by the ombuds-system, another may not want to be part of that program but would like the ombuds-system to manage contentious public policy debates in which the municipality is involved or to establish a credible consultation process. Another municipality might want the ombuds-system to administer mediation of development appeals. Or two or more neighbouring municipalities may want to involve the municipal ombuds-system in resolving inter-municipal disputes.

With the flexibility of existing legislation, a wide variety of systems and processes could be developed and "tailor-made" for individual and collective municipal needs.

Within the ombuds-system concept, some of the ideas generated by the 1982 Conference on the use of arbitration and mediation to resolve municipal and planning disputes would fit nicely. Here are some extracts from those proceedings.

Introduction
. . . it is important to identify areas within the Alberta planning process in which disputes currently or potentially can arise.

General Conflicts Between Municipalities
Municipalities often have situations arise where discussion becomes heated and various interests and points-of-view are apparent. The actions of one municipality may be perceived as having adverse impact on the welfare of residents within the boundaries of another municipality. Under the Planning Act inter-municipal dispute "may" be referred to the Alberta Planning Board.

The key word is the word "may". If the municipalities in question find it preferable to attempt mediation to resolve their differences, or in other words take it upon themselves to come to their own decision, the process to be described . . . could provide a satisfactory option for their consideration.

Preparation of Joint General Plans
With . . . the preparation of joint general plans, . . . this process will have to take into account various points-of-view on issues of mutual concern to the municipalities involved.

The process of joint general planning is in its infant stages of evolution. Similar to a general plan in most respects, the critical difference between general plans and joint general plans is the necessity to find agreement between the councils of the two or more municipalities involved. This attempt involves the preparation, ratification, and implementation of a plan that deals with areas of critical interest. Given the difficulties often found in an individual municipality's endeavour to prepare and pass the comparatively simple general municipal plan, it is clear that assistance with the process of interjurisdictional planning deserves serious consideration.

Regional Plans
Since the mid-1960's when regional planning commissions in Alberta received their mandate to prepare and effectuate regional plans, great difficulty has arisen in finding a process that has in fact produced a complete plan which could be implemented.

The examples above are only a few of the areas in this Province's planning and municipal matters where mediation and possible arbitration could clearly provide for a process of dispute resolution. The step-by-step analysis and agreement over the issues involved in a planning process is central tot he success or failure of the process itself.

The acknowledgement of this fact leads one to the identification of numerous other areas where mediation or arbitration may be appropriate. A few of the more obvious examples in this Province would include:

1. municipal development agreements

2. annexations

3. disputes over local municipal conformance to regional plans

4. disagreement involving community public interest vs. developer proposals, and

5. municipal boundary disputes.

Possibly one of the greatest benefits of a mediation option within the Alberta planning process besides the ability of mediation to grease the wheels of consensus, is the opportunity for planning decisions at local or regional levels to be made by local and regional authorities. The spirit and intent of the Planning Act certainly lends itself to this objective for decentralized decision-making.

A quote from a member of the Ontario Brantford-Brant Project punctuates this point nicely: "If a solution can be arrived at by people held accountable for that solution, that is preferable to one determined by a disinterested individual or panel . . . It is the elected politician who is responsible for governing his or her community. In a negotiated settlement, that person can be held accountable for his decisions."

A General Process for Alberta Mediation
In this portion of the presentation, the focus will be on a general dispute settlement process that (could be) available for numerous applications in Alberta. The process involves the Alberta Arbitration and Mediation Society as

1) an initial contact,
2) a supplier of information about mediation, and
3) an organization that maintains lists of mediators available to parties in dispute.

Dispute Identification
Upon one or more parties' recognition of a dispute and possible impasse, joint or individual inquiries can be made to the Alberta Arbitration and Mediation Society. The Society is available to discuss the process of mediation and the nature, issues, and history of the dispute at hand. These initial orientation discussions with a party or parties then lead to recommendations by the Society with respect to the potentials for use of mediation in the settlement of the dispute. Several criteria would be developed during the orientation discussions in order to draw conclusions about the viability for successful mediation. An example of a checklist is drawn from one used by the Institute for Environmental Mediation.

Typical Criteria for Mediation
- Could all parties who have a stake in the outcome of the negotiations be represented in the process of mediation. Is any party excluded who could prevent an agreement from being carried out?

- Can the parties be brought together to discuss and generally agree on the scope of the issues to be addressed?

- Would negotiators be available from each party and would they be able to speak for their constituency? Is there reason to believe that if the negotiators reach an agreement, that agreement will be honoured by the groups they represent?

- Would the immediate disputing parties and the eventual decision-makers be able to commit themselves to a good-faith effort to reach consensual agreement?

- Can a realistic deadline be set for the negotiations?

- Are there reasonable assurances that affected governmental agencies will cooperate in carrying out an agreement if one is reached?

Declaration of Mediation
Given the party or parties' mutual decisions with the AAMS, it is then appropriate for representatives from all parties to meet with the Society to further discuss details of a process of mediation, to select a mediator and to enter into a Declaration of Mediation.

All of the points raised in the initial orientation would be brought to the attention of each representative. At this point, several items would be agreed upon for incorporation into the Declaration of Mediation.

General Items within a Declaration of Mediation
- A complete list of parties to participate in the mediation process.

- The specific issues to be addressed in order to settle the dispute.

- The names of representatives to be available throughout the mediation process.

- A deadline for settlement or referral to an arbitrator or other person, body or process.

- The mediator as chosen from AAMS lists.

- The sharing of costs.

- Whether or not the mediation is to be kept confidential and any specific groundrules in this regard.

It should be recognized here that the mediator would be chosen prior to the finalizing of the Declaration of Mediation in order to help establish the logistics of timing, location of mediation, and fee structure.

It is important here to mention that the parties involved in the choice of a mediator must assess whether they are entirely confident that the mediator will operate effectively from a base that is clearly independent of a perceived interest with any of the parties in dispute. Further, the parties in considering the choice of a mediator, should trust the mediator to carry messages when appropriate and to honour confidential remarks. If the selection of the mediation is not readily apparent at the outset or agreed upon by all parties, the choice could be made by each party preparing a preferred choice list, recognizing that the common highest choice for a mediator would constitute a decision.

Upon agreeing on all points mentioned here, and any further relevant matters, a Declaration of Mediation would be signed and copies distributed to all disputing parties.

Mediation Definition, Guidelines and Concepts
Within the mediation process chosen and agreed to by all parties, certain common elements will be present to generally distinguish it from other forms of dispute settlement.

The definition of mediation used by the Institute of Environmental Mediation appears to be a good one for the settlement of all types of disputes.

Mediation is a voluntary process in which those involved in a dispute jointly explore and reconcile their differences. The mediator has no authority to impose a settlement. His or her strength lies in the ability to assist the parties in resolving their own differences. The mediated dispute is settled when the parties themselves reach what they consider to be a workable solution.

It is most important that the mediator reinforce this working definition often for parties who are not used to consensual processes to reach decisions of their own.

The following statements about the environment for mediation will further clarify the process as one which is cooperative, non-threatening, and promotes creative problem-solving.

- The mediator is not primarily concerned with changing the attitudes of the parties.

- Mediation will be most appropriate in dispute situations that are focused on specific and immediate issues.

- The mediator defines a successful outcome as one that is mutually acceptable to the parties regarding a specific set of issues.

- Since basic values that separate the parties are unlikely to be changed, mediation efforts often conclude with a written statement signed by all parties, specifying actions each is committed to undertake (or to cease).

- No action will be taken or strategy employed that depends for its success upon misleading one or more of the parties.

- Information provided on a confidential basis will not be disclosed.

- The mediator will not make public recommendations or reports, unless they have the unanimous support of the parties.

- There will be no votes nor majority/minority opinions.

- Negotiation of the issues will not begin until all parties have made an informed decision to participate.

- The process will be concluded in one of two ways: with a statement constituting a unanimous settlement or with a statement stating simply that agreement was not achieved.

A cost effective and fundamental difference between mediation and other forms of dispute settlement is the common data base from which to make decisions on the individual issues that form the dispute as a whole.

Thinking of the City of Edmonton's painfully expensive process of consultant bashing with respect to a recent annexation,(57) a mediation process may have been established that would have limited the tax dollars spent on fact-finding and would have supplied these facts in an atmosphere of non-advocacy for all to discuss. It appears quite certain that a data base assembled in this manner would provide a much higher quality basis from which to make informed decisions. Better decision-making on fundamental issues would likely lead to an optimization of the products of the dispute settlement process itself.

Mediation Agreement
The process of mediation has one overriding objective; to allow parties in conflict to rationally discuss a dispute through the issues it comprises and to reach agreement by voluntary cooperative means. At the point that the parties in dispute agree that the dispute has been substantially settled, a mediation agreement is signed by all representatives. This document spells out the terms of agreement, resolutions and prescriptions and is then, depending upon the parties and the nature of the dispute, ratified by the represented municipalities or other jurisdictions or parties as required. The Municipal Boundary Secretariat in Ontario has typically dealt with numerous matters in a single boundary dispute. The mediation agreement in a boundary dispute could well include all of the following:

- annexation of lands
- moratorium on future annexations
- planning controls
- cost-sharing agreements
- servicing arrangements
- compensation by annexing municipality
- settlement of assets and liabilities
- phase-in of property taxes for people being annexed
- transitional protection of employees
- representation and elections.

Provision for Alberta Mediation
In light of the examples of mediation that we have seen during this seminar, and given the context of planning in Alberta, it is apparent that our several types of plans and agreements with the numerous issues that need to be reconciled within each, allow for the option of mediation either during the process of their development or when other means have failed . . .

Our planning process is currently one that many have looked toward with respect and admiration for its foresight, substance and intent. The planners in this process and the public to whom they are accountable must be allowed effective methods to carry out the numerous plans and documents required under the Planning Act. Municipal and planning disputes of all kinds should further be recognized as problems to be solved through positive techniques, instead of festering as emotionally charged conflicts with little hope of resolution or satisfactory outcome.
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Conclusion
Conflict is inevitable, but efficient and fair resolution is not.(58) All conflict will be resolved, sooner or later, satisfactorily or not. Municipalities have choices. They can stand pat and let traditional systems continue to consume human and financial resources, or they can join the international, national, and Provincial trend towards creative collaboration as a means of resolving disputes. Can there really be any doubt about which route to choose?

In the past 15 years, much has been learned about why conflict arises and the ways in which conflict can best be resolved. Work by the Harvard Negotiation Project in the 1970's and 1980's has spawned new techniques and approaches to conflict resolution. Concepts virtually unknown 20 years ago are now in general use: principled negotiation, consensus building, regulatory negotiation, mediation, and others. It is no accident that some of the most intractable international conflicts are now being negotiated through a mediation process. The same basic techniques used to resolve centuries old conflict are also being used to help resolve comparatively minor neighbourhood disputes, as well as wide ranging environmental and other public policy disputes.

Common to these techniques is the emphasis on uncovering the real interests of the parties who are in conflict and seeking ways in which those interests can be accommodated through a collaborative decision-making process. The result of these techniques is to build relationships, not destroy them, to channel human and financial resources and energies into collaborative conflict resolution, not destructive adversarial contests.

Municipal governments can engineer their practices to promote and take advantage of creative and innovative dispute resolution processes: by seeking consensus; by encouraging disputants to resolve their own disputes; by seeking commonality rather than conflict through decision-making processes; by making the most efficient use of dispute resolution resources.

Every dispute resolution system involves cost. The dispute resolution systems used by municipalities should seek to minimize those costs, while at the same time seeking more satisfactory outcomes, delivering a process that is seen to be fair, and seeking to improve relationships and durable solutions. The goal is to change the way in which people deal with disputes – and to do this by constructing a framework that encourages dispute resolution and discourages dispute litigation. At the same time, the design must ensure that if one process fails to achieve the desired results another is waiting to resolve it.

Anyone ready to take the dispute resolution pledge?(59)
Appendix 1
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	DOING BUSINESS WITH
PUBLIC WORKS CANADA
Prior to 1987, Public Works Canada (PWC) had employed two methods of disuptes resolution: mediation and litigation. However, after the promulgation of the Commercial Arbitration Act in 1986, the Treasury Board of Canada revised its policy to permit the use of binding arbitration. At about the same time, the system of Contract Disputes Advisory Boards (CDAB) was established as a quick and less costly dispute-resolution procedure. These boards deal with questions of fact and not matters of law.

PREREQUISITES FOR
ARBITRATION/CDAB
A request by a contractor/consultant for either arbitration or a CDAB is only considered if the PWC claims review process has been completed. During the review process, PWC keeps the contractor/consultant aware of the status of the claim and when a response may be expected. The departmental "final position" is always given in writing, usually over the signature of the appropriate regional director.

INITIATION OF THE
ARBITRATION PROCESS
To initiate the arbitration process, the contractor/consultant must write to the Deputy Minister. If PWC, following consultation with the Department of Justice, accepts the request for arbitration, the contractor/consultant receives the terms and conditions of the arbitration procedures along with the acceptance letter. Arbitration costs are normally shared equally by the contracting authority and the contractor/consultant
	INITIATION OF THE
CDAB PROCESS
To initiate a CDAB, the contractor/consultant must write to the Minister. The Minister advises as to the decision concerning the establishment of a CDAB and encloses the terms and conditions for initiating such a board.

PROCEDURES FOR CDAB
PWC absorbs all costs incurred by the board members during the sitting of the board. To minimize costs for the contractor/consultant, the board is held within the region where the dispute arose.

Following these hearings, the chairperson gives his/her recommendation to the Minister in writing within two weeks. A short time after receipt of the chairperson's report, the Minister advises the claimant in writing of his decision. If the Minister makes a settlement offer, the contractor/consultant can either accept or reject it. If the contractor/consultant rejects the offer, he or she is, of course, free to consider arbitration or litigation. In the case of arbitration, PWC must obtain Department of Justice concurrence before it can initiate arbitration.

FOR FURTHER INFORMATION
For further information, contractors or consultants may contact

Director, Claims Administration
Contract Claims Management
Corporate Management, Public Works Canada
Sir Charles Tupper Building
Riverside Drive, Ottawa, Ontario K1A 0M2
(613) 736-2779
September 1990
© Minister of Supply and Services Canada 1990
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  ISBN 0-662-57732-9


 

End Notes
1. All reference to Bill 31, Alberta’s proposed new Municipal Government Act, are to the Bill in the form it was introduced in the Legislative Assembly. At the time this paper was completed, it was unclear what amendments might be made to the Bill and whether it would be passed in Spring 1994.
2. Susan L. Carpenter and WJD Kennedy: Managing Public Disputes, Josey-Bass Publishers, 1988, p.xi.

3. J. Sopinka, "What Can We do to Make the Current System of Dispute Resolution Work Better?" (1991), 17 Canada-United States Law Journal 519. 

4. Mediation and Arbitration of Planning and Municipal Disputes, Proceedings of a Seminar on an Alternative for Dispute Resolution, April 1982, by the Alberta Arbitration and Mediation Society, published by the Inter-Agency Planning Branch, Alberta Municipal Affairs, May 1983, p.ix.

5. See for example the option of using arbitration to settle disputes over a property assessment in Bill 31, the Municipal Government Act (ss509-513)

6. Entirely my hypothesis ​ I have no "insider information".

7. These statements are based on Bill 31 and the public discussion paper dated March 1994 ​ Alberta Planning Act ​ Review 94, Discussion Paper, Alberta Municipal Affairs.

8. In 1992-3, there were 22 annexation applications of which 11 required hearings and just 2 inter-municipal disputes filed. The number of inter-municipal disputes that were litigated through the judicial system is not known.

9. This is suggested as one way of creating a list of impartial people who are properly qualified.

10. A pamphlet briefly outlining the process is attached as Appendix 1.

11. For a description of the referee system and why it was adopted, see Ennice Lynn Pritchard’s article in Law Now, Alternate Dispute Resolution (ADR) at City Hall: Peace Under the Pyramids, May 1994, Volume 18, Issue 8.

12. The estimate given by Guy Baron, head of the Dispute Resolution Unit in Justice Canada.

13. For example, some municipalities have developed collaborative processes to dealing with public policy issues, Edmonton has a highly successful Community Mediation Program, increasingly used by police and bylaw enforcement officers to successfully resolve disputes.

14. In some cases, municipalities and their unions are required by Provincial legislation to use arbitration if they cannot agree on the terms of a collective agreement. (e.g., police and firefighters.)

15. Some municipalities and unions are using, or considering, a form of collective bargaining called "interest based" or "mutual gains" bargaining.

16. For a description, see D.C. Elliott and J.H. Goss, Grievance Mediation, Why and How it Works (1994), Canada Law Book.

17. It is notable that perhaps the most successful element of the attempted Canadian Constitutional amendment process was the series of conferences in which participants negotiated potential solutions to a variety of constitutional issues.

18. David Gould is a principal of Canadian Dispute Resolution Corporation with offices in Edmonton and Calgary.

19. For a description of Edmonton’s facilitation of its Light Rail Transit location, see Bill Diepeveen, Edmonton LRT Expansion Plans: On the Rails, Off the Rails ​ An on again, Resolution, 5 March 1992 (A publication of The Canadian Centre for Liveable Places).

20. In Canada, the Report of the Canadian Bar Association Task Force, Alternative Dispute Resolution: A Canadian perspective (1989). In England, a Report to the English Law Society on Alternative Dispute Resolution, 1991.

21. For examples and comment on this process for developing plans, see Larry Sherman: Negotiated Plan Making and Designs the Importance of Being Uncertain, adapted for the Ontario Planning Journal; W.R. Potapchuk: New Approaches to Citizen Participation: Building Consent, National Civic Review, Spring, 1991.

22. For a wide variety of situations in which a form of negotiation ha been used to create legislation or proposed regulations, see: the Alaska Constitutional Convention Act which resulted in the Alaska State Constitution; and the results of the United States Negotiated Rulemaking Act, 1990 (environmental, public utility, and a wide range of other laws are negotiated under that Act).

23. M. Galen, A Cuneo, and D. Greising, "Guilty! Too Many Lawyers and Too Much Litigation. Here’s a Better Way" in Business Week (April 13, 1992) 60.

24. E. Green, "Avoiding the Legal Logjam ​ Private Justice, California Style" in 1982 Corporate Dispute Management, (1981) p.78.

25. In British Columbia, Saskatchewan, and Ontario the pre-trial conference is primarily oriented towards settlement of the lawsuit. In Alberta, the proposed changes to the pre-trial conference rule also incorporate an increased focus on settlement.

26. The mini-trial concept described here is to be distinguished from the judicial mini-trial used in the litigation process. For an explanation of the judicial mini-trial, see Alberta Law Reform Institute, Discussion Paper No 1 Dispute Resolution ​ Special Series Civil Litigation: The Judicial Mini-trial.

27. In an employment context, the power to strike or lockout employees is an example of the use of "power" to resolve disputes.

28. Dr. Gerald Cormick is a leading environmental mediator in Canada and the United States. He developed the following definition of mediation through the Institute for Environmental Mediation, which he co-founded:

Mediation is a voluntary process (you can’t be forced into it) in which those involved in a dispute jointly explore and reconcile their differences. The mediator has no authority to impose a settlement. His or her strength lies in the ability to assist the parties in resolving their own differences. The mediated dispute is settled when the parties themselves reach what they consider to be a workable solution.
29. See, for example, the collection of papers and examples presented at the Uvic Institute for Dispute Resolution Conference, Working Together: New Ways of Resolving Local Development Disputes, April 1992.

30. The Initiative involves Alberta, Saskatchewan, and Manitoba, and the States of Idaho, Montana, Wyoming, North Dakota, and South Dakota, and First Nations.

31. In Alberta, the Alberta Arbitration and Mediation Society has well established mediation programs. The B.C. Justice Institute has well developed conflict resolution programs as well. They lead Canada, and good use could be made of some of their training programs and graduates.

32. A good core group could be initially identified from the Directory of Mediators maintained by the Alberta Arbitration and Mediation Society.

33. A non-profit registered charity, incorporated under the Societies Act (Alberta)

34. Some Provincial and municipal agencies may prefer to have mediators on staff, but this may damage their credibility as independent and impartial practitioners.

35. The Government may wish to find some portion of mediators who travel on circuit to ensure equitable access to mediation services throughout Alberta.

36. This is not to say that a Government agency or municipality would never pay the cost of a mediator. They would pay a portion if they were a party to the dispute, and there may be cause for municipalities to establish a dispute resolution fund from which worthy applicants could apply for assistance.

37. This is the proposal the Province is considering for labour mediation services.

38. It would be best if the parties chose a roster mediator, but that is up to them.

39. For information, contact the Association of Metropolitan Municipalities, St. Paul, MN. 55126, Fax: (612) 490-0072 

The non-profit National Institute for Dispute Resolution (US) also has resources relating to municipal mediation programs in the United States.

40. Extract from the Newsletter Success, February 1994, No. 5, a joint publication of eight Ontario Ministries.

41. Initially, 3 municipalities were involved. Other municipalities are now joining the program.

42. If the parties do not design the rules, the Arbitration Act applies to fill in the gaps.

43. Those recommendations were themselves based on work done by the Alberta Arbitration and Mediation Society, the Arbitration and Mediation Institute of Canada, and a comprehensive report of the Alberta Law Reform Institute.

44. Treasury Board of Canada, Contracting Policy Notice 1993-1.

45. The first arbitration conducted under the Arbitration Act involved municipalities – the City of Fort Saskatchewan and the County of Strathcona, arbitrated by former Associate Chief Justice Tevie Miller.

46. See sections 460(9), 472-476, 509-513 of Bill 31, the Municipal Government Act.

47. See Financial Consumers Act, sections 23-25 (unproclaimed).

48. See Marketing of Agricultural Products Act, section 33(1)(b), (c) and section 33(3).

49. Section 25(1)(c) of the Interpretation Act reads:

In an enactment "enactment" means and Act or regulation or any portion of an Act or regulation.

Section 1(3) of the Arbitration Act reads:

(3) Where a matter is authorized or required under an enactment to be submitted to arbitration, a reference in this Act to an arbitration agreement is a reference to the enactment, unless the context otherwise requires.
50. Section 1(1)(c) of the Interpretation Act.

51. Municipalities could also design rules for arbitration proceedings, perhaps in co-operation with community groups and developers. Or they could adopt rules made by independent agencies, like the Alberta Arbitration and Mediation Society. 

52. If the parties do not deal with this issue, the Arbitration Act allows either party to seek a court appointed arbitrator.

53. Offered through the University of Alberta in Edmonton and sponsored in both Edmonton, and in Calgary by the Alberta Arbitration and Mediation Society. The Society maintains a Directory of Arbitrators.

54. The Alberta Arbitration and Mediation Society has arbitration rules that could be adopted or modified as required.

55. This could be defined as the Minister or Municipal Government Board (if they are willing to act in that capacity) or the Alberta Arbitration and Mediation Society.

56. Alberta Arbitration and Mediation Society, Mediation and Arbitration of Planning and Municipal Disputes, Proceedings of a Seminar on an Alternative for Dispute Resolution, April 19-20, 1982, published by Inter-Agency Branch, Alberta Municipal Affairs, 1993.

57. Remember, this was written in 1982. 

58. Robert H. Mnookin, Why Negotiations Fail: An exploration of barriers to the resolution of conflict, Ohio State Journal on Dispute Resolution, Vol. 8:2, 1993, p.235.

59. See Part 2 of this paper.
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