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To no one will we sell, to no one will
we refuse or delay, right or justice
                              Magna Carta, 1215
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This paper has been prepared in the belief that there are many cost effective ways of preventing disputes, building consensus, and resolving conflict that are not being used. The paper shows how this can change.

No copyright in this paper is retained. Please use or copy all or any part of the paper as you wish.
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Executive summary
This paper is a blueprint to initiate, encourage, and support a variety of forms of public and private dispute resolution - fostering an economic, efficient and accessible system of justice for Albertans.
The demand for change in the way society deals with conflict is clear. The change proposed in this paper combines improved access to justice and significant economic benefits. The proposal calls for a fundamental change in the way Alberta society plans for the management of conflict - a modern restatement of the need for justice in our society.
The blueprint calls for
(1) New Government policies to
· pursue and foster dispute resolution wherever practicable
· create improved access to justice through Dispute Resolution Advice Bureaus and a system of mediators and arbitrators travelling on circuit to provide dispute resolution services (e.g., for small claims, landlord and tenant disputes, and consumer complaints)
· incorporate dispute resolution systems in Government contracts wherever practicable
· support a mediation-in-schools program 
· support community mediation programs
· support expanded systems of dispute resolution within the court system
· encourage projects to foster dispute prevention in all sectors of society.
(2) Legislative initiatives to
· protect the integrity of the mediation process
· establish a Dispute Resolution Fund to pay for conflict management, consensus building, and dispute resolution initiatives, without imposing additional costs on taxpayers
· amend a variety of Alberta Acts to incorporate dispute resolution systems where none now exist or improve or expand existing systems
· change the traditional mode of law-making by deciding - announcing - and then defending the law to consultative negotiated law-making schemes
· consolidate Alberta boards and tribunals that make decisions and direct their attention to a broader range of dispute resolution and consensus building methods
· ensure a sufficient quantity of qualified and skilled practitioners in dispute resolution
· give the Ombudsman and Auditor General authority to ensure accountability of dispute resolution programs instituted by Government and Government agencies.
(3) Creative ways of funding the initiatives by
· imposing a statutory trust on professionals holding funds for others - the interest on which would be paid to the Dispute Resolution Fund (if it is not paid to the client)
· imposing a surcharge on building and development permits and on motor vehicle plates and licenses and paying the income into the Dispute Resolution Fund
· imposing a surcharge on documents filed in court and paying the revenue into the Dispute Resolution Fund
· for a limited time, diverting a portion of the income of the Wild Rose Foundation and the Motor Vehicle Accident Claims Fund to the Dispute Resolution Fund
· suggesting other funding sources.
(4) A cadre of skilled and qualified dispute resolution practitioners.
Introduction
Alberta Government announcement
The announcement in November, 1992 that the Alberta Government caucus is considering new ways to improve access to justice for Albertans has sparked widespread interest. This paper suggests specific ways in which the concept of improved access to justice can become a reality whenever disputes arise and suggests a broader range of systems to manage conflict.

Social and financial cost of conflict
The financial and social cost of disputes are well known. What is not well known is the enormous social benefits and cost savings that result from planning ahead to cope with conflict. A well designed dispute resolution system that resolves conflict as soon as practicable results in economic benefits and personal satisfaction. Neither of these results come from the traditional adversarial court system.

Planning ahead to manage conflict when it occurs must become entrenched in our thinking at all levels of society. There are two reasons why. The first is that a sound system for the resolution of conflict creates social justice. The second is economic. A comprehensive dispute resolution system will result in significant savings for business, industry, government, and the general public.

Government should be a catalyst
With Government creativity as a catalyst, the Government and sectors of society can work towards a cost effective system of social justice, and as a result, help change public cynicism about our present-day justice system.

Alberta waits for new thinking and new initiatives for a better way of managing conflict. This paper is a blueprint for those initiatives.

I DEALING WITH CONFLICT
Reactions to conflict
When a difference arises between people, their reaction and the resolution of their conflicting views can, at one end of the spectrum be violence - at the other, court adjudication. In between is a variety of other forms of dispute resolution. Diagrammatically the spectrum might look like this:
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When people feel satisfied that a system of justice can efficiently and fairly deal with their disputes, the more likely they are to use the system and respect the decisions coming from it. The less accessible justice is, the more frustrated people become and the more likely they are either to take matters into their own hands - or just avoid an inaccessible system - at the same time growing more and more frustrated with "the government", "the courts" - all our democratic systems and institutions.

Systems of resolving dispute
Various terms are used to describe the ways in which a dispute can be justly resolved.

The best known is justice provided by the publicly funded court system. At the other end of possibilities are voluntary programs, like the Community Mediation Program in Edmonton, largely staffed by volunteers. In between are a variety of publicly and privately funded systems of justice, like mediation, mini-trials, and arbitration. In this paper the term "dispute resolution" encompasses all systems of dispute resolution, private and public, that are set up to settle conflict.

The Alberta Law Reform Institute put it this way (1)
The perimetres of the movement towards better dispute resolution defy precise definition. "Alternative dispute resolution" or "ADR" as the present search for better dispute resolution methods has come to be labelled, embraces processes for dispute resolution that are truly alternative to the existing judicial system. Rent-a-judge firms and neighbourhood justice centres are just two examples. It also encompasses the idea of providing better access to justice by removing the barriers that block or impede the access of some persons to the courts for dispute resolution. This "access-to-justice" approach to ADR extends the movement to include each and every institution and device used to process and prevent disputes, including administrative or bureaucratic solutions . . . (and) to envelop processes that modify or improve upon practices and procedures currently in use within the existing court system.
For readers not familiar with typical dispute resolution systems, here are some brief explanations

	negotiation
	is the process by which two or more people in dispute try to come to a settlement of their differences. They try to persuade each other about how to resolve the dispute. If they agree - the negotiation and dispute ends. If they cannot agree - the dispute remains unresolved.

	mediation
	is a process by which two or more people in dispute agree to another impartial person "mediating" the dispute. The mediator helps the disputants discover ways in which they can agree to settle the dispute. If the disputants agree, the mediation ends. If they do not agree, the mediation still ends but the dispute remains unresolved. The mediator cannot impose a decision.

	arbitration
	is a process in which two or more people in dispute agree to appoint an independent person to act as an arbitrator. The arbitrator listens to all sides in the dispute and then give a binding decision enforceable in court. The decision resolves the dispute.


There are many variations and hybrid processes within the dispute resolution spectrum. Within the court system, successful use is made of mediation processes and "mini-trials". Alberta initiated the first court related conciliation service - in the family court in 1972(2) - and Alberta courts have successfully experimented with mini-trials for over 3 years.

It is sometimes thought that dispute resolution, outside the traditional court process, is new - emerging from the litigious attitudes of our neighbours to the south. This is not so. Dispute resolution, in most of the forms in which we now know it, has an ancient history predating any organized system of justice - although, until recently, alternatives to court proceedings have faded in use and importance. The United States has not only fostered an unhealthy amount of litigation but also a very healthy series of alternatives to court adjudication of disputes. The born-again interest in alternatives to court adjudication has spread throughout the world. Most recently to South Africa and former Eastern Bloc countries seeking new systems of justice for their citizens.

New thoughts about dispute resolution have spread also to the United Kingdom and Canada, spurring some interest in the legal organizations of both countries.(3) The Canadian Bar Association says alternatives to the court system

should be seen as a strong expression of the legal profession's continuing commitment to fair and effective dispute resolution
Alternatives to court action should be seen, says the Report, as another way of solving problems, and lawyers should see dispute resolution techniques as part of the continuum of dispute resolution techniques, skills, and resources - new tools for lawyers to serve clients.

Would that this were so. Three years after the Report, the legal profession has not taken much notice.(4) Also disturbing is evidence in the family law area that in only 10.4% of cases did lawyers actually encourage divorce mediation(5) despite a statutory obligation under the Divorce Act to notify clients of the mediation option.(6) But the Report's conclusion is surely right - alternative dispute resolution should be considered a part of a sound system of justice.

The CBA Report says that over 90% of all civil actions are resolved without formal court adjudication. Most are resolved through negotiated settlements, others are abandoned through frustration or lack of funds. The fact that less than 10% of civil actions actually go to trial is a clear indicator that most litigants - over 90% - are probably ready to make a deal. Unfortunately, the deals come after expensive, time consuming, and often frustrating dealings with the legal system. For most people in dispute there is at present no readily available alternative to which they can turn for help

A broad range of dispute resolution
Each form of dispute resolution has advantages and disadvantages. Our court system is publicly funded, is credible - but takes time, can be expensive, and usually requires lawyers to be involved. It rarely deals with underlying problems, but gives a final decision, subject to appeal.

Arbitration has the advantage of privacy and allowing the parties in dispute to design their own system, rules, and appoint their own judge. It works best when there is co-operation. It can be expensive if 3 person boards are appointed and legal counsel represent the disputants. Like the court system, it rarely deals with underlying problems, but subject to limited rights to appeal, gives a final decision.

Mediation is fast becoming the most popular means of dispute resolution. It leaves the final decision about the dispute in the hands of the parties - they decide whether to say "yes" or "no" to a potential deal - not a judge or arbitrator. New ideas can be brought to the mediation, so allowing the underlying interests of the parties to be dealt with - rare with the adversarial court or arbitration proceeding. Mediation is also cheaper and faster. The disadvantage - both parties must have a genuine interest in reaching a settlement.

Other systems of dispute resolution have been developed, often involving a combination of mediation and arbitration, or the appointment of fact finders or referees to give "advisory opinions" (which can then form the basis of further negotiation, mediation, or arbitration).

No one system of dispute resolution is intrinsically "better" or "worse" than another. The key is to think about the nature of disputes likely to arise under a contract or in negotiations over an issue and decide, in advance, how to deal with them before the dispute arises.

Some current activities
Dispute resolution activities in Canada are slowly expanding and changing. Arbitration and mediation are well known in labour law. A publicly funded system to mediate disputes about the custody of and access to children has existed for 20 years in Alberta, and private mediation of matrimonial property disputes is well established.

A Community Mediation Program for neighbourhood disputes operates in Edmonton.

The Alberta Law Reform Institute has done research into current dispute resolution activities and maintains an interest in dispute resolution.(7)
The Alberta Arbitration and Mediation Society promoted work undertaken by the Alberta Law Reform Institute which eventually became the basis for a new Arbitration Act recommended by the Uniform Law Conference of Canada for adoption by all the Provinces and Territories.(8) The Alberta Arbitration and Mediation Society has sponsored education and training in mediation and arbitration for 10 years, and is active in a variety of dispute resolution projects. The Banff Centre also provides courses in conflict resolution and the universities also provided a limited number of conflict resolution courses.

The larger Provinces have experienced much the same kind of activity. British Columbia has been more active in some areas, for example, insurance mediation and environmental dispute mediation, as a result of Government support. The Justice Institute of British Columbia has particularly good conflict resolution courses.

The opportunity
Dispute resolution in Canada has developed on an intermittent basis - depending more on the drive and initiative of individuals or individual institutions than on a planned, well researched approach.

The climate is right to provide a broader range of dispute resolution options and address the public cynicism about our system of justice and the way in which conflict is handled.

Public cynicism
The justice system is being polluted by traditional practices and proceedings which are fraught with horrendous waste of time and money. The time has come to conserve judicial resources, cut out delays and provide a better system of justice.
These words were not spoken by a frustrated litigant but written by a trial judge in 1991.(9) If comments from the judiciary are cast in these terms it will come as no surprise that the general public holds stronger views.

In 1987, the Canadian Bar Association publicly recognized

litigation in the Courts is widely regarded as being excessively complex, expensive and slow(10)
Many would echo the words of former United States Supreme Court Justice Learned Hand who said

As a litigant, I should dread a law suit beyond almost anything else short of sickness and death.
The disrespect, antagonism, and cynicism felt in the nation encompasses our most important democratic institutions. In particular, our traditional system of justice is attacked for expense, delay, archaic language, and general inaccessibility. The legal profession is seen as part of the problem, not part of a solution. Left unattended, these real and perceived flaws in our system of justice grow and fester.

Despite concern for fair and effective dispute resolution at the institutional level, it is probably true to say that the legal profession's awareness and understanding of the role of dispute resolution has not kept pace with developments or requirements in Canada.(11)
The public seems to have concluded that it is not merely the court system that needs overhaul but the whole means by which justice is provided to society. Society has outgrown the one dimensional, adversarial, court-based system of justice - that is why there is so much frustration over our present system where lawyers are seen as very unpopular gatekeepers.(12)
The way in which justice is provided must change. We must get this fundamental - our system of justice - right. If not, we will pay an increasing price for failure, in human, political, societal, and economic terms.

It is trendy to attack the court system for its cost, delay, and legalism. My purpose is not to level those complaints,(13) but to suggest new ways in which justice can be delivered to those in dispute, through new processes, and with changed thinking about managing conflict and designing systems to deal with it. Some of these solutions have been successfully tried, others have been tried in one context but not in others, all need Government commitment, Government to act as a catalyst, and Government leadership.

The following Chapters show how this can be done.

II GOVERNMENT POLICIES
A Government initiative to improve access to justice must be founded on sound principles and announced in a clear policy. The principles should provide a vision for the future - a measure against which subsequent progress can be tested.

Principles founding a dispute resolution policy
The principles on which Alberta's dispute resolution system should be based, include

· choice

· ready availability

· accessibility

· reasonable cost.

A dispute resolution system based on these principles is capable of implementation without additional cost to taxpayers at large.

(1) the principle of choice
Those in dispute should have a choice of forum in which to resolve their dispute. Generally speaking, people are unaware of the choices they have to resolve disputes. Information about, and access to, alternatives to the court system is difficult to find.

The Government should ensure that sufficient information about the choice is available.

(2) the principle of ready availability
With a wider choice of dispute resolution, availability of justice should follow naturally. The delays in the court system are a real source of public frustration. The proposals made later in this paper should help dissipate that frustration.

(3) the principle of accessibility
In this sense "accessibility" means

· proceedings and process in language that is understandable

· uncomplicated procedure

· a friendly atmosphere, one that includes rather than excludes those seeking resolution of a dispute.

(4) the principle of reasonable cost
The cost structure of our justice system should encourage dispute resolution and more harshly discourage abuse or misuse of the process. Greater incentive should be provided to disputants to resolve their conflict without court proceedings.

Government policies
New Government policies should include

· a commitment to pursue and foster dispute resolution initiatives wherever practicable

· creation of a multi-door system of access to justice

· creation of new access to justice systems by mediators and arbitrators travelling on circuit

· a commitment to resolve disputes in which the Government is involved without court proceedings, wherever practicable

· a dispute resolution system in virtually all Government contracts, implemented through Treasury Board regulation

· creation of a "mediation-in-schools" program to introduce dispute resolution concepts to students, targeting first those schools in which there is tension or conflict

· support for community mediation programs in any Alberta community interested in operating the program

· formation of dispute prevention partnerships and encouraging other organizations to do the same - to establish a "best efforts" commitment to resolving conflict before using the court system

· creation of a Dispute Resolution Fund to support, sponsor, and foster dispute resolution in Alberta.

* * *

(i) Government commitment
The Government should announce emphatic support for a wider range of dispute resolution systems including

· legislative initiatives (see Chapter III);

· the policy initiatives described below;

· seeking all party support for the concept by introducing a resolution in the Legislative Assembly.

A dispute resolution secretariat
A dispute resolution service should be established for all Government Departments and agencies to work out efficient dispute resolution programs. Working with outside agencies capable of providing advice, administrative services, and skilled neutrals, and using skills and knowledge of existing Government employees and outside agencies, a series of dispute resolution initiatives could be started within Government. A unit such as this, working across all Government Departments and agencies, should be attached to the Premier's Office, both to co-ordinate activities and to give the office sufficient clout to make things happen.

Internationally renowned mediator and author, Professor Lawrence Suskind, suggests that Provincial mediation offices should not actually mediate but would assist those in dispute to consider a collaborate problem solving process. They might then "match-up" disputants with those who could help resolve disputes. In other words, for disputes in which the Government was not directly involved they would act as "broker".(14)
(ii) Dispute Resolution Advice Bureaus
Dispute Resolution Advice Bureaus should be established. The Bureaus would provide information and publicize the options available to resolve disputes. Their advice would consist of giving information or referring people to an appropriate agency, person, or organization.

The Bureaus could be physically located in convenient centres (municipal offices or Provincial buildings in rural localities). Initially, they could consist of a 1-800 number answered by trained staff.

The Bureaus would refer disputants to existing dispute resolution systems and be aware of new ones. For example, one kind of dispute might be best dealt with by a Community Mediation Service, another by a system set up by the Alberta Arbitration and Mediation Society, another by a special service provided by a professional organization,(15) or the Better Business Bureau, and so on - in addition to the proposed circuit mediators or arbitrators described below.

(iii) Circuit mediators and arbitrators
When a relatively small amount of money is involved in a dispute, or where the issues are not necessarily monetary but the participants have limited means, a new dispute resolution system should be established. The kinds of dispute that might typically fall under this program could include: landlord and tenant disputes, consumer complaints, builders liens, smaller civil actions.(16)
Circuit mediators and arbitrators would be appointed to do the work. After sufficient training it should be possible to have mediators and arbitrators appointed serving all Alberta. Mediation and arbitration requests would be handled quickly. (Experience has shown that 80% of persons engaging in a mediation process in good faith reach a settlement.)(17)
In essence, the concept is:

· one or both of the disputants would call the Dispute Resolution Advice Bureau. A trained staff person would categorize the claim. Callers would be told of applicable programs and of the circuit mediation/arbitration program. Disputants would not be forced into any particular process

· assuming the disputants choose a mediation program, an appointment would be scheduled at a convenient location and time

· a circuit mediator would mediate the dispute

· if the dispute is not settled it would go on to the next stage - arbitration if the parties agree, or to court

· a circuit arbitrator system would be set up for those who wanted a third person to make a binding decision.

Either the Dispute Resolution Advice Bureau, or some other agency, could facilitate administration of the mediation or arbitration process. Bureaus will be able to suggest a variety of options for parties in dispute, including different forms of mediation and arbitration, or to traditional court processes. Private agencies could be invited to propose innovative systems to resolve particular forms of dispute.

The majority of circuit mediators/arbitrators would be paid on contract. The money to pay them would come from the Dispute Resolution Fund.

(iv) Government commitment to resolve disputes in which it is involved without court proceedings, wherever practicable
This policy will incorporate into Government and Government agency contracts an appropriate dispute resolution system. But more than this can be done. Like the Federal Justice Department, the Alberta Justice Department could create a dispute resolution unit to investigate ways in which disputes can be resolved speedily and economically.

The Alberta Justice Department must learn more about new concepts in dispute resolution. A committed Government and Departmental policy to actively seek resolution of disputes is needed before dedicating resources to court proceedings. It also means that Department lawyers must have the authority and responsibility to actively seek resolution of disputes before and during legal proceedings.

Good counsel do this now. However, a publicly stated policy of the Government or of the Department should exist. It is unlikely that every counsel is as committed to dispute resolution short of trial in quite the way this policy envisages. The Alberta Justice Department could take a lead role in promoting dispute resolution among its client departments, encouraging dispute resolution in a variety of ways - as the Federal Justice Dispute Resolution Project is now doing.(18)
(v) incorporating dispute resolution clauses into virtually all Government contracts
Virtually every Government contract should include a dispute resolution clause. The exact nature of the clause will depend on the contract, but most should include at least

· an opportunity for mediation of the dispute

· if mediation fails, a reference to a referee for an advisory opinion or a reference to arbitration.

Other intermediate dispute resolution systems should be developed. Public Works Canada has developed a successful dispute resolution system which has saved the Federal Treasury millions of dollars in the last few years.

For each Government and Government agency contract the question should be asked:

what compelling reasons are there not to incorporate some form of dispute resolution process in this contract?
The decision to include or omit a dispute resolution process from a contract should be based on an economic, business, and fairness analysis - not merely a legal one. The dispute resolution secretariat proposed earlier should have a leading role in decision making.

As well as including dispute resolution systems in its contracts, the Government should encourage others to do the same. This could take various forms - for example:

	(a)
	the Government should make it known that it will normally not do business with anyone who does not include appropriate dispute resolution clauses in the contracts it uses for non-government work;

	(b)
	the Government might give financial incentives to public institutions it funds if they include dispute resolution clauses in contracts they use.

School boards, universities, and other educational institutions, municipalities, hospitals, and health care institutions might have grants reduced if they do not subscribe to dispute resolution and use dispute resolution clauses in their contracts.


The rationale for this suggestion is simple. It is wasteful for public funds to be used to fight expensive legal battles if other effective means can be used to resolve disputes. The Government, using its financial clout, is acting in the long term best interests of the public at large to bring justice to those in dispute, but also to encourage economical and problem solving ideas for dealing with conflict.

The policy commitment to incorporate dispute resolution clauses into Government and Government agency contracts can be implemented by Treasury Board regulations or directives made under section 79 of the Financial Administration Act.(19) The regulations could direct appropriate dispute resolution clauses to be developed and incorporated into contracts within a stated time frame.

A second way to implement this policy, and ensure accountability, is to require claims against the Crown and its agencies to be paid out of the budgets of the agencies concerned not out of the General Revenue Fund.(20) The present system does not demand sufficient accountability of the Department concerned to try and resolve disputes. It is too easy for a claim to be "referred to the lawyers" and left for lawyers to deal with.

The responsibility for dealing with claims should largely remain with the Department or agency in which the claim arose - this will ensure efforts are made to prevent claims or resolve them short of court proceedings. Good conflict management will result in budgeting benefits for the Department - poor management means that they pay the price. This approach will also ensure more accountability of legal counsel assigned to the case - their client Department will have a much more significant interest in the outcome if there are budgetary implications for the Department.

Other accountability processes could be introduced, like Attorney General lawyers charging their time to client Departments, and giving the Department more opportunity to chose the counsel they wish to handle the case - but these initiatives are outside the scope of this paper.

And for gentler means of persuasion, see Chapter IV - Preventing Disputes.

* * *

The proposal that Government become committed to dispute resolution clauses in its contracts is based on the belief that

· significant savings in legal and other costs will result

· disputes will be resolved more quickly and satisfactorily

· a problem solving style of dispute resolution will gradually replace our traditional adversarial style.

There will, no doubt, continue to be cases where the traditional approach is the best, and must be pursued. But for the majority of cases, other approaches should be attempted before deciding on litigation. There is ample evidence to show non-litigious forms of dispute resolution are efficient and economic.

If the Government adopts a "problem solving" approach to dispute resolution the initiative would be taken up by business, industry, and other sectors of society. A rethinking about conflict and its resolution could occur within the foreseeable future, with all the economic, competitive, business, and social benefits that result.

(vi) mediation-in-schools program
The Alberta Arbitration and Mediation Society's mediation-in-schools program has been extraordinarily successful. The Government and school boards should endorse and expand the concept throughout Alberta. This progressive program results in very beneficial experience and life skills training for students. Students not only resolve play-ground conflict themselves but are able to address much more serious racial tensions, discrimination, and other conflict. The program deserves to be supported and expanded. 

(vii) community mediation programs
First sponsored in Edmonton in 1986 by the Alberta Arbitration and Mediation Society, the community mediation program offers a no-cost service to disputants to resolve neighbourhood conflict. The program is now run by the City - a similar program is proposed for Calgary.

Community mediation programs are supported by the police and social agencies and have had positive social benefits. The Government should help other municipalities start similar programs.

(viii) dispute prevention
Business and Government leaders should do much more to put in place systems to prevent disputes from arising - by seeking joint commitments to avoid or resolve disputes in a co-operative manner.

New approaches to negotiation should be promoted and supported - building on the concepts pioneered by the Harvard Negotiation Project.

Another successful conflict avoidance technique is illustrated by the pledge by many major corporations in the United States to seek peaceful resolution of disputes. This expanding pledge has been surprisingly successful in stimulating businesses to agree on innovative ways of resolving disputes.(21) The concept has now spread to major law firms. The National Law Journal reports that over 150 of the largest firms in the States have signed a (non-binding) pledge to "acquaint" their clients with options to litigation.(22) The Alberta Government could play a role in initiating and promoting Alberta business leaders to enter into similar arrangements and encourage professional and trade associations to do the same.

(ix) dispute resolution within the court system
There already exist innovative dispute resolution processes within the court system. The mediation of custody and access issues in family disputes, and the "mini-trial" process sponsored by the judges are previously mentioned examples.

Much more should be done to build on and expand the initiatives. For example:

· mini-trials

Chief Justice Moore and former Associate Chief Justice Miller have both recently published accounts of successful mini-trial processes in Alberta Courts. Justice Miller recounts the three years of experience he has had with mini-trials in the Court of Queen's Bench giving a remarkable settlement success rate of over 80% of those cases which went the mini-trial route.

There are a wide variety of court aided dispute resolution systems and diversion projects in place in Canada and a considerable experimentation with dispute resolution systems within the court system ongoing in the United States.

A probe into the various Canadian and U.S. systems and their effectiveness might suggest ways of improving what exists in the Alberta court system now, with ideas to build on that success.

· use of referees

The Report on Referees prepared by Mr. Justice J.A. Côté for the Alberta Law Reform Institute(23) suggests the wider use of referees in certain instances. Mr. Justice Côté summarizes his conclusions by saying

	(a)
	Alberta courts need not use a judge and jury to decide everything. They are already able to have some questions decided tentatively by someone else

	(b)
	more use should be made of that existing power in selected suitable cases

	(c)
	the courts should experiment with the use of technically-trained referees, such as chartered accountants.


The Alberta Government should act to aid the Alberta Law Reform Institute to implement the proposals or, as the Institute suggests, conduct a pilot project experiment, as well as making the necessary legislative change to implement the Report. 

· diversion projects

There are a number of projects in Canada that "divert" cases from the normal court process route into other systems of resolving the matter. There are many more cases that could benefit from a broader range of diversion programs.

· court rules

Court rules give some incentive for settlement attempts early and throughout the litigation process. The incentives should be reviewed and strengthened. Additional powers to award costs and to encourage litigants to engage in mediation or other processes should be instituted.

The Canadian Bar Association Task Force Report on Alternative Dispute Resolution(24) suggested that changes in behaviour may be effectively achieved simply by new rules or legislation - by subtle or not so subtle negative and positive reinforcements. They gave these examples:

	Example I
	negative and positive reinforcements

	Negative –
	No case may be set down for trial until the parties have made a bona fide effort to settle the case by mediation.

	Positive –
	Where parties to a case have made a bona fide effort to settle the case by mediation, they shall be given priority in the scheduling of a trial date over any other case in which the parties did not make such an effort.

	Example II
	support of infrastructure

	– 
	Where an arbitration is held under the auspices of the British Columbia International Commercial Arbitration Centre, the rules of that centre, if any, respecting domestic arbitrations apply, unless the parties otherwise agree.
Commercial Arbitration Act, S.B.C. 1986, c.3, s.22.

	– 
	Family Court counsellors shall not disclose or be compelled to disclose information from their sessions in a proceeding in a court or tribunal.
Family Relations Act, R.S.B.C. 1979, c.121, s.3.


· judicial training
The process of judging requires a different approach and philosophy than mediating disputes - but with the right training, interested judges would be able to engage in either function with confidence. There will be an increasing demand for this service.

· other systems of justice
As movement towards aboriginal systems of justice proceed, and as existing systems adapt to the needs of aboriginal peoples, the courts and other specially designed systems of conflict resolution will need to have a range of options available to handle disputes.

At the Federal level there is no arbitration legislation to deal with anything other than commercial(25) disputes. One possibility aboriginal people may wish to consider is to adapt a form of arbitration legislation that can be used by parties to resolve civil disputes.

(x) creation of a Dispute Resolution Fund
Many of the suggestions made in this paper can be implemented without cost. Others will require start up funds, pilot projects, research and development, and administrative running costs. To fund the expenditures of a dispute resolution policy, a Dispute Resolution Fund is proposed.

The sources of money for the Fund, its establishment, and its administration are dealt with in the next Chapter, Legislative Initiatives.

III LEGISLATIVE INITIATIVES
Overview
The Government should introduce legislation to initiate, promote, support, and encourage new forms of dispute resolution and consensus building. This it should do by legislation to

	(a)
	support and protect mediators and the mediation process;

	(b)
	establish a Dispute Resolution Fund;

	(c)
	amend existing Acts to incorporate dispute resolution systems where none now exist or where existing systems can be expanded;

	(d)
	create a system of circuit mediators and arbitrators - an additional option for settling disputes;

	(e)
	institute systems to offer or require mediation or other dispute resolution services before court or quasi-judicial proceedings are started, and impose costs on those who refuse to participate or who do not do so in good faith;

	(f)
	give the court more opportunities to impose additional costs to cover all the costs of a judicial proceeding - including the judge's time, court staff time, building use time, and so on. The court should have power to impose the additional costs whenever it feels the parties, or either of them, had unnecessarily or improperly used the judicial system. Those additional costs should be paid to the Dispute Resolution Fund;

	(g)
	impose a surcharge on all court documents filed with the income being paid into the Dispute Resolution Fund;

	(h)
	allocate to the Dispute Resolution Fund a certain portion of the income from the Wild Rose Foundation and Motor Vehicle Accident Claims Fund, to help with start up costs of Dispute Resolution Fund sponsored projects;

	(i)
	amend the mandate of the Law Foundation to increase the profile of dispute resolution as part of its objectives;

	(j)
	impose a statutory trust on all persons who hold money on behalf of others, and require interest generated by those funds to be paid to the Dispute Resolution Fund if it is not paid to clients. This proposal would impose similar obligations on professionals (like architects, engineers, accountants, financial advisors), that exist in respect of lawyers' trust accounts;

	(k)
	impose a surcharge on all building and development permits to fund dispute resolution systems related to the construction industry;

	(l)
	impose a surcharge on motor vehicle licenses and licence plates to fund dispute resolution systems related to motor vehicle accidents;

	(m)
	consolidate decision making boards and tribunals that now exist in Alberta. The consolidation could also require the new entities to focus their approaches on improving dispute resolution processes - supplementing the typical adversarial processes they now tend to use.


* * *

Legislative initiatives in more detail
Support and protection of mediators and the mediation process
This can be achieved by making it clear what form of "confidentiality" a mediation proceeding has. Some people are reluctant to engage in mediation because they fear that what is disclosed might subsequently be used against them in court proceedings. The legal position of a mediator also sometimes causes concern, in particular the possibility that he or she might be called as a witness in subsequent court proceedings.

Legislation would indicate to the parties in dispute, the mediator, the judiciary, and the public at large, that a mediation process is to be treated with respect.

Specifically, the legislation should

· give statutory protection to mediators so that they could not be called as witnesses in subsequent court proceedings on matters dealt with in the mediation;(26)
· give statutory protection to "without prejudice" statements made in mediation;

· protect confidentiality of mediation proceedings, except in cases where the court is satisfied that there is a clear and compelling reason to breach confidentiality, and that the advantages of disclosure in a particular case outweigh the need for confidentiality in mediation proceedings generally.

Dispute Resolution Fund
Legislation should establish a revolving Dispute Resolution Fund. "Revolving" means that the Fund would be ongoing and not lose its funds at the end of each fiscal year - the funds would accumulate year by year. The aim would be to establish a sufficiently large pool of money so that the income would provide funding for dispute resolution and consensus building projects and programs.

Money coming to the Fund would involve a reallocation of existing resources and generation of new sources of revenue as follows:

(i) existing funds
The Wild Rose Foundation provides funds for various worthy causes in Alberta.(27) A portion of the funds accruing to the Wild Rose Foundation could be diverted to the Dispute Resolution Fund, until the Fund reaches a sufficient size.

Similarly, the Heritage Savings Trust Fund might allocate a portion of its funds for the Dispute Resolution Fund until a sufficient pool of funds has been created.

A portion of the funds accruing to the Motor Vehicle Accident Claims Fund could also be diverted to the Dispute Resolution Fund, some of which might be used to sponsor new ways of more efficiently and economically resolving claims that are made against and by the Fund.

The objects of the Law Foundation(28) should be amended to give specific recognition to dispute resolution projects. The Law Foundation has been farsighted in its funding of dispute resolution projects in the past and it would be appropriate to recognize dispute resolution as a specific objective of Law Foundation funding.

(ii) court costs
Earlier proposals in this paper suggest a surcharge on all documents filed in court. That surcharge should be paid into the Dispute Resolution Fund. Similarly, funds flowing from the increased ability to award costs for misuse of the court system should be paid into the Dispute Resolution Fund.

Part of these funds should be allocated to judicial training, research, and pilot projects to develop dispute resolution schemes during litigation.

Each year between 50,000 and 80,000 legal actions are filed in the Court of Queen's Bench alone. Yet only approximately 1500-2500 go to trial each year.

This shows the enormous number of disputes for which court proceedings are started (with all the related legal, staff, administrative costs and time for the litigants, their advisors, court staff and the judiciary) but which do not provide a court judgment.

Of the 50,000 plus cases a year in Alberta that do not go to trial, there is likely to be a substantial number that could and should be settled outside formal court proceedings - by other means of dispute resolution.(29)
The overuse of court proceedings should become a revenue generator to support other means of dispute resolution.

(iii) statutory trusts
New legislation should create a statutory trust whenever one person holds money on behalf of another.(30) If the interest on those funds is not paid to the client then it should be paid into the Dispute Resolution Fund.

This proposal would result in a situation similar to funds held by lawyers - the interest on which is directed to be paid to the Law Foundation (if it is not paid to their clients). The statutory base for the trusts could be along these lines:

	(1)
	This section applies to . . .(31)

	(2)
	Every person to whom this section applies must maintain an interest-bearing trust account in a financial institution(32) into which must be deposited money entrusted to or received or held by that person for or on account of clients, or other persons, in that person's professional capacity or in the capacity of a steward of those funds.

	(3)
	The person to whom this section applies must instruct the financial institution to remit the interest earned on the account to the Dispute Resolution Fund semi-annually each year, and that interest becomes the property of the Fund.

	(4)
	A person to whom this section applies is not liable by virtue of the relation between the person and a client to account to any client for interest earned on money deposited in a financial institution under subsection (2).

	(5)
	Nothing in this Part affects any arrangement made between a person to whom this section applies and a client to deposit money received from or on behalf of the client, or to which the client is entitled, in a separate interest-bearing account for the client, the interest on which is the property of the client. 


Each professional body whose members are subject to the legislation would be responsible for enacting rules for the proper operation and audit of the statutory trusts.

This proposal is both a measure for the protection of the public's funds while held by professionals and a means of using the income generated by those funds for public purposes. There can be no logical reason why professional advisors should benefit from the income earned on client's money. Money generated in this way should provide a useful source of funding for the Dispute Resolution Fund.

In order to provide a "kick start" to dispute resolution activities, a one time only loan could be provided from the General Revenue Fund, repayable within 5 years, without interest. The persons responsible for administering the Fund would be charged with the duty of repaying the General Revenue Fund as soon as practicable.

Structure of the Dispute Resolution Fund
A Board of Trustees should be appointed to administer the Dispute Resolution Fund. It should be a separate corporate entity. An initial objective of the Board would be to build the Fund to an amount of sufficient size so that the income it generates and the annual income it receives make the Fund self supporting.

It is premature to suggest who should administer the Fund, but at least one of the members should be appointed by the Legislative Assembly, another by someone of the status of the Ombudsman or Ethics Commissioner, and a third by the Lieutenant Governor in Council.

The small Board of Trustees should probably largely react to suggestions made to it by a series of advisory groups on various dispute resolution projects. Some would be core projects - like the mediation-in-schools and circuit mediator/arbitrator program - others would be special projects.

Advisory Committees might be set for such things as

· the court system - through which might be sponsored the use of mediation, referees, and other court annexed systems of assistance to the judiciary, as well as education programs. The judiciary should control these programs

· core projects - the Dispute Resolution Advisory Bureaus, the circuit mediator/arbitrator system, the mediation-in-schools program, and so on

· sectorial projects - to foster dispute resolution in particular sectors of the economy - for example in the construction industry to develop "model clauses" for dispute resolution in construction contracts, or to develop ideas for dispute resolution in freer trade agreements

· research into experience with particular systems of dispute resolution in Canada and elsewhere

· education - seminars and courses and material to explain conflict management systems and how they can be used; training of mediators, arbitrators and administrative systems to support dispute resolution and consensus building processes

· joint projects with educational institutions, trade and professional groups, and agencies interested in promoting dispute resolution methods

· innovative decision making - by sponsoring ways in which the public can be more involved in a meaningful way in public policy decision making processes. Some of the more innovative managers in the Alberta government have an active commitment to innovative forms of decision making which have proved successful. But for the most part it is rare.

The nature of projects is limited only by areas in which human interaction does not or could not create conflict.

Amending legislation to incorporate dispute resolution systems where none now exist or where existing systems can be expanded
Some example will illustrate the potential. They are by no means exhaustive:

	(i)
	amend the Insurance Act to require every insurance policy to include a dispute resolution clause as a statutory condition. The implementation of the clause could be through the circuit mediator/arbitrator system or, preferably through a system designed by one or more insurance companies, perhaps with the aid of an independent administrative agency.(33)
Insurance companies should be invited to participate in this initiative - they already participate in other successful forms of dispute resolution and would likely welcome new initiatives in the area;

	(ii)
	amend the Motor Vehicle Accident Claims Act to incorporate dispute resolution procedures as a condition before formal claims can be made against or by the Fund.

The Insurance Corporation of British Columbia estimates that it saves $2 million a year by mediating insurance claims.(34) There can be no doubt that a different approach to dealing with claims from the Motor Vehicle Accident Claims Fund would provide economic benefits to the public and the General Revenue Fund, be more responsive to claimants, and generally provide an improved and valuable Government service;

	(iii)
	amend the Consumer Credit Transactions Act to incorporate into agreements to which the Act applies, a dispute resolution clause. (The Act applies to most credit agreements and consumer credit transactions);

	(iv)
	amend legislation like the Societies Act, Co-operative Associations Act, and the Companies Act to incorporate dispute resolution clauses into the bylaws of societies, co-operatives, and corporations;

	(v)
	amend legislation like the Credit Union Act, Securities Act, Franchises Act, to incorporate dispute resolution sections into those Acts and into the legal products they produce;

	(vi)
	amend the Labour Relations Code and Public Service Employee Relations Act to incorporate a mediation process as part of dispute resolution of grievances arising under collective agreements;

	(vii)
	amend the Small Claims Act to permit the court to order dispute resolution processes. I understand this is done in some fashion in British Columbia. Legislation may not be necessary but an amendment would give the process higher profile and credibility. Of course this suggestion should first be discussed with the Court;

	(viii)
	implement Mr Justice Côté's recommendations to experiment with the use of referees;

	(ix)
	amend the Builder's Lien Act to incorporate a dispute resolution process;

	(x)
	amend the Landlord and Tenant Act to incorporate a dispute resolution process in tenancy agreements. That process, as with others mentioned above, could link into the circuit mediator/arbitrator scheme or could be developed as an independent process.


These are all relatively simple, straightforward proposals that cost virtually nothing but that can bring immense cost savings and speedy justice to those in dispute. This is by no means a complete or comprehensive list of Acts to which amendments could usefully be made.(35)
Other possibilities
A sample of other possibilities that would benefit from legislative initiatives include

	(i)
	seeking consensus building to avoid or limit environmental disputes;

	(ii)
	encouraging a broader range of dispute resolution for land use and development issues. Recent innovative suggestions by the Alberta Government to establish a Local Governance Commission, with a definite co-operative dispute resolution emphasis, is encouraging;(36)

	(iii)
	criminal law - promoting criminal diversion programs and victim-offender reconciliation programs;

	(iv)
	native law

Despite enormous complexities there have been some astonishing successes in resolving disputes broadly categorized under the heading "native law". One of the most far reaching is Alberta's Metis settlements legislation which involved a form of negotiating legislation on a "mutual gain" principle.

It is beyond doubt that judicial adjudication cannot provide a complete solution to native claims - the answer must lie in various forms of dispute resolution, only some of which may be appropriate for judicial determination. Despite Alberta's generally good reputation for negotiating claims there will be an ongoing need to use a variety of forms of dispute resolution.

Dispute resolution processes can also play an important role in designing systems of aboriginal justice with aboriginal communities and a means of linking aboriginal systems of justice with the traditional court system;

	(v)
	freer trade regimes

With the free trade agreements in North and South America likely to expand, and the possibility of those arrangements extending to Australia and New Zealand, it can only be a matter of time before the Provinces and Territories break down their own "trade" barriers.

The resulting arrangements will call for innovative joint administration of the agreements and for dispute resolution mechanisms. Systems for mediation, arbitration, and other processes will likely be needed. If it is not now doing so, Alberta should be planning in advance for these events.

The multi-track dispute resolution regime of the Canada-United States Free Trade Agreement, and the difficulties of agreeing on the dispute resolution system in that agreement, indicates the importance - and difficulty - of dealing with these issues at an early stage. As trade agreements expand to other countries and continents, these difficulties will increase. It is by no means clear that the U.S.-Canada Free Trade Agreement's dispute resolution mechanisms "got it right". Alberta could lead the way to new thinking about dispute resolution.


Enforcing arbitration awards
Arbitration awards made in other Provinces and under the Federal Commercial Arbitration Act should be enforceable in Alberta, and Alberta awards should be enforceable in other jurisdictions. The system should be equivalent to the provisions of the New York Convention and UNCITRAL Model law which have been adopted across Canada to enforce foreign arbitral awards.

Canada should do internally what it has done to enforce external awards. Alberta could promote this concept nationally while encouraging other Provinces, the Territories, and the Federal Government to adopt the Uniform Arbitration Act which Alberta and Ontario have now both enacted.

Public policy issues
Public interest disputes
Important public interest decision making - subdivisions, development, property assessment appeals, environmental reviews, labour disputes, public utility applications, municipal annexations, energy development - these and many other issues of public interest are given to special interest boards and tribunals.

Legislation for most boards and tribunals tends to establish a traditional adversarial model - an application - a hearing - a decision. If the agency has some regulation making function the regulations are usually decided - announced - then defended. Sometimes there is "public consultation" - the old fashioned pretence of listening to public comment.

This traditional legislative model of

· application hearing - decision for quasi-judicial decision making, and

· decide - announce - defend(37) model of legislating needs to change.

Changing the application - hearing - decision model
The Alberta Municipal Statutes Review Committee recommended a new Property Assessment Act in 1991. It proposed that an appeal commission not only have power to make decisions in the traditional manner but also:(38)
50 Alternative methods of dispute resolution
	 
	(1)
	The Assessment Appeal Commission may establish or provide for the establishment of any means of dispute resolution that it considers appropriate, including mediation, conciliation and arbitration processes to deal with any issue, complaint or appeal arising under this Act, the regulations or a bylaw.

	 
	(2)
	A dispute in respect of which a person has a right of complaint or appeal under this or any other enactment may not be diverted to another dispute resolution process without the consent of the complainant or appellant, and the other persons directly concerned with the complaint or appeal.

	 
	(3)
	The Commission may agree to appoint one or more of its members to act as arbitrators under the Arbitration Act, or to appoint an arbitrator under that Act.


The Alberta Government adopted a similar approach in Bill 51, proposed Municipal Government Act. Section 370(3) describes how the Local Governance Commission is to carry out its purposes:

(3) In carrying out its purposes, the Governance Commission
	 
	(a)
	may do anything necessary to

(i) facilitate negotiations to reach an agreement on any matter, or

(ii) to resolve any dispute,

including where appropriate to act as or to designate or appoint a person as arbitrator, conciliator, facilitator or fact finder, and

	 
	(b)
	may conduct investigations, analyze local needs, conduct hearings or public meetings, make findings of fact and recommendations.


Legislation along these lines should be considered for all quasi-judicial boards and tribunals - with resources being made available from the Dispute Resolution Fund to follow up the legislative options with new forms of dealing with disputes.

Changing the decide - announce - defend model of legislating or regulating
There is an alternative to the present discredited model of law-making that is more efficient, more stable, and would, I believe, result in better legislation. But it requires a substantial alteration in the decision making process and, up to a point, requires power sharing - particularly by the civil service.

The problem with the traditional model, and with most of the "consultation" that takes place on legislative or regulatory proposals is that the interested parties talk past each other - they do not talk to each other. The parties rarely have to confront, think about, and try and answer the concerns of others. It is the decision maker (or more often his or her advisors) who does the hard work - if they do it at all, of trying to accommodate the competing positions of interested people and groups. Without a proper forum for discussion of the underlying interests of people, the traditional approach leaves it to a third party - the Government or Government agency - to sort out the differences and craft a solution, often with an incomplete understanding of the concerns.

As the participants in the consultation process never become involved in crafting a solution it is not surprising that they are rarely satisfied with the outcome, unless it does exactly what they want. Opposition to a "closed door process" for developing the Canadian Constitution has spilled over to a groundswell of objection to things done by governments "behind closed doors".(39)
The response of governments has been to "consult to death". Fearful of criticism of "no consultation" governments now flood the public with offers and requests for consultation.

But a close look shows that these new offers to "consult" are not satisfying public demand. The public say to governments "you may have consulted, but you did not listen" - the public still feels excluded by the process.

And there are other problems with the typical consultation process

· the typical consultation process gives no incentive for a conciliatory statement or exchange of views - it tends to encourage extreme positions because there is a potential for loss by expressing conciliatory views and little possibility for gain. The public is usually excluded from the decision making process and so they have no stake in making necessary accommodations or compromises to make things work;

· consultation is often seen to draw out the extreme interest groups rather than the more reasonable "silent majority";

· often comments are received sequentially so that once a group has been heard from there is no opportunity to hear from it again or for it to respond to later submissions from others, or modify its views in response to others. The typical process gives no opportunity for "give and take";

· because the public know a third party will be making the decision, they do not talk to each other, they talk past each other, they never have to face the hard trade offs so rarely feel inclined to respond to or accommodate the views of others.

All too frequently governments and the public find that the results of the typical consultation process are unsatisfactory. The results do not meet either of their needs.

Public participation in legislation is essential. That there must be public participation is recognized, accepted, and acknowledged. That is the problem - what is the solution?

Negotiating legislation
One approach growing in popularity is to establish a process to negotiate proposed regulations or legislation with the people most likely to be affected by it. This can be done with or without legislation to support it.(40) The essential elements are

· identification of interested parties

· the parties must agree to come together with a view to negotiate in good faith 

· a process to ensure interested parties talk to each other in order to understand the various points of view - to exchange views through a procedure designed to assist in reaching consensus.

The objectives of the process are

· to give people with real interests at stake the opportunity to work together to find solutions to shared problems;

· to produce draft regulations or legislation that is broadly acceptable to the people who will be affected by it.

The final decision on whether to enact the regulations or law rests with the appropriate decision maker - but the product before them comes from a process of consensus building.

Consolidate boards and tribunals
The Government should review its administrative and quasi-judicial boards and tribunals with two things in mind:

· to rationalize and consolidate them 

There are too many of them. Considerable economics would result if there were "mergers" and "takeovers".

· to review their operation

The operation of Provincial boards and tribunals needs review from two perspectives.

(i) the process
It is no longer appropriate to blindly follow a typical adversarial model of dispute resolution. Boards and tribunals should be directed to consider and, where appropriate, implement other forms of dispute resolution.

Mediation processes hold promise for matters coming to Provincial boards and tribunals. The Government could provide the necessary impetus to set a new stage for new thinking. The legislative framework, where it is needed at all, has been mentioned earlier.(41)
(ii) the people
Members of Provincial boards and tribunals are dedicated to their work. However, the public needs greater assurance of this. Assurance can be achieved in two ways

· a form of "filter" of appointment to ensure appropriate appointments are made on the basis of proven relevant expertise(42)
· more use of part-time members appointed on contract for particular cases. This form of "mini-privatization" would ensure fresh faces and views, ensure real life attitudes are brought to decision making, and inject new thinking about resolving disputes.

The need for specialized boards and agencies will continue - it will likely increase - but the adversarial adjudicative model should be the last resort, not the only route to resolving disputes. The primary reasons for this are

· the interests and issues are often too numerous for an adversarial process to adequately deal with them all or to do them justice

· many of the issues are not suited to a "win" - "lose" result

· the expense and delay involved in complex cases tend to favour the party with the greatest resources.

The Government should establish a climate for new forms of dispute resolution to emerge through its boards and tribunals.

Arbitration through legislation
Mandating dispute resolution processes by legislation is by no means new. One of the earliest forms of legislated dispute resolution was arbitration and mediation in labour legislation.

Arbitration of disputes is legislated in other Alberta legislation, and Alberta's new Arbitration Act provides that it applies whenever another law requires disputes to be settled by arbitration.

Section 1(3) of the Arbitration Act reads:

(3) Where a matter is authorized or required under an enactment to be submitted to arbitration, a reference in this Act to an arbitration agreement is a reference to the enactment, unless the context otherwise requires.
The first use of this section was to settle a multi-million dollar dispute between the County of Strathcona and the City of Fort Saskatchewan. Once the dispute was referred to arbitration a decision was made by the arbitrator in a few weeks. If it had gone to trial the case would have lasted years.

Concern has been expressed over the constitutionality of legislating an arbitration process for disputes between individuals or corporations. The issue is over a clash between the power of the Federal Government to appoint judges under section 96 of the Constitution Act, 1867 and the power of the Provinces over property and civil rights. The clash comes when the Province tries to require compulsory arbitration over matters that traditionally fall under the jurisdiction of a judge appointed under section 96.

Within the context of "the problem" as posed by the Canadian Bar Association are also means for resolving or working around it. The CBA said:

The test for determining the constitutional validity of provincial legislation creating entities involved in dispute resolution is firmly established. In so far as the mandate of the entity is inquisitorial and mediative, the legislation will pass constitutional muster for two reasons: firstly the historical inquiry will reveal no analogous power in superior courts in 1867, and secondly the function of the entity will be non-judicial. Difficulties arise however when the entity is given power or jurisdiction to adjudicate in a lis between parties. In these circumstances, the focus of the constitutional inquiry will be on the legislative scheme (unless, of course, the superior courts in 1867 did not have power or jurisdiction over the subject matter of the dispute). As was stated by the Supreme Court of Canada in Re: Residential Tenancies Act, 1979, [1981] S.C.R. 714:
I do not think it can be doubted that the Courts have applied an increasingly broad test of constitutional validity in upholding the establishment of administrative tribunals within provincial jurisdiction. In general terms it may be said that it is now open to the Provinces to invest administrative bodies with "judicial functions" as part of a broader policy scheme.
However, when the "broader policy scheme" has as its main purpose the resolution of a lis between parties, it is likely that a court will find the non-judicial features of the legislation to be ancillary to the judicial functions of the challenged entity; the judicial functions therefore will be invalid. It is difficult, however, to draw any firm conclusions in the absence of specific legislation.
There are a variety of schemes to avoid constitutional difficulties - none of which need hamper dispute resolution initiatives

Accountability
The Ombudsman or Auditor General, or both, should be authorized to examine and report on what each Department of Government, board, and tribunal has done to implement the Government's dispute resolution policies, improve dispute resolution/conflict management processes, and promote consensus building processes.

If the agency fails to meet appropriate standards the Lieutenant Governor in Council should be able to impose directives and financial penalties on the Department or agency concerned - the financial penalty should be paid into the Dispute Resolution Fund with a view to the Fund sponsoring improved performance.

If the Auditor General or Ombudsman finds that activity by a Department or agency has saved the General Revenue Fund money then the Department or agency should be publicly applauded, and a portion of the cost saving to the Province should be directed to be paid to the Dispute Resolution Fund. The Lieutenant Governor in Council should make the direction, perhaps based on recommendations of the Provincial Auditor or Ombudsman.

IV PREVENTING DISPUTES(43)
Partnering - avoiding potential disputes
While dispute resolution techniques should be encouraged, some governments and industries are now beginning to focus on mechanisms to avoid potential disputes before they start. Dispute avoidance encompasses a shared, cooperative effort between potential disputants in pursuit of a common goal namely - success of the project. In the United States this concept of creative cooperation is known in the construction industry as "Partnering".

Overview of partnering
Partnering is a unique way of conducting business. The goal is to forge a new relationship between contracting parties in the industry in order to prevent disputes before they surface. Some segments of business and industry plan to move from the traditional adversarial relationship to a more collaborative ethic and working partnership. This new relationship is fostered by the innovative process of Partnering.

Partnering identifies a new and innovative merger between contracting parties that it is hoped will produce:

· continued improvement of the quality of services and products;

· more effective use of resources;

· increased profits and value for all parties;

· development of a long-term working relationship; and

· continued development of new skills and techniques.

This new relationship is not contractual, but encourages a change in attitude that will foster a sharing of risks and co-operation. The ultimate goal of Partnering is to eliminate the "Us" v. "Them" attitude in favour of a "We" mentality.

Partnering in the construction industry
The partnering concept believes that working together results in mutual gain and mutual understanding. In the construction industry, a contractor's "win" includes assurance of profitability, positive incentives, pride in the ultimate product, satisfaction in participation, and the prospect of future employment. An owner envisions a quality product, built on time, within budget, and accident-free. It is the construction industry's hope that Partnering is a strategy that will help to create a new environment where all parties work together in obtaining mutual successes.

For many of today's construction contracts, success or failure is determined at the outset. A project that originates and proceeds during performance with both parties retaining separate goals and objectives is ripe for future problems. An adversarial relationship becomes set in concrete and both parties to the contract fail to work as a team. When problems do develop, the parties become incensed so that problem-solving becomes impossible. It is not surprising that many disputes go unresolved and end up in litigation.

Partnering is the construction industry's attempt at altering this adversarial relationship from the day a contract is awarded until its completion. Teamwork can only be achieved through solid, trusting relationships. Trust is the driving force behind a successful partnership. Partnering transforms an arms-length contract into a trusting, cooperative partnership between the parties. There is no reason that this concept cannot be used in other sectors of the economy.

A major effort is needed to change the existing adversarial culture in Canada. Part of the frustration people experience is with the amorphous "system". The system appears to block and hinder people rather than help them.

To foster a change in culture requires initiative - new approaches - a challenge to traditional thinking and to ways of doing things. Alberta can build on its own experience and on the experience of others. But the hard driving initiative for these programs must be supported at the highest levels by policy and decisions and adequately resourced - for the most part through the Dispute Resolution Fund.

The Government should initiate a series of "dispute resolution partnerships" with major sectors of the economy.

Pledges to seek resolution of disputes
Another form of dispute prevention is the pledge made by corporations, individuals and law firms to seek alternatives to litigation as a means of resolving disputes.

There are several different forms of pledge that continue to attract participants in the United States. The rationale and function of these programs is summarized in a memorandum from James F. Henry, President of the CPR(44) Legal Program to Develop alternatives to litigation, to chief executive officers and General Counsel. He makes these points:

· in over 90% of the time law suits are settled but only after expensive court procedures have been completed and only as the trial date nears

· business solutions are rarely considered in settlement discussions between lawyers

· the Corporate Policy Statement on Alternatives to Litigation encourages early settlement discussions through creative businesslike decisions

· once a dispute erupts parties quickly assume an adversarial stance - what other options do they have?

· a commitment to non-litigious dispute resolution gives disputants a chance to investigate alternatives to litigation without seeming "weak" and before litigation takes on a life of its own.

The CPR Legal Program says the Policy Statement is actively supported by The Business Roundtable, the National Association of Manufacturers, the American Corporate Counsel Association and leading industrial organizations. There are over 500 subscribers representing a broad cross section of American business accounting for about one half in the aggregate of the gross national product.

A Law Firm Statement on Alternatives to Litigation, signed by over 150 of the largest law firms in the United States(45) commits its lawyers to become knowledgeable about alternatives to litigation, and when possible to discuss them with clients so that clients can make an informed choice about the option to pursue.

Similar initiatives could be instituted in Alberta.

V QUALIFIED AND SKILLED
DISPUTE RESOLUTION PRACTITIONERS
The need
Any system of dispute resolution or conflict management, whatever its purpose, will only be as good as the persons who help decision making, who make decisions, and who administer the systems.

The need to maintain integrity in all dispute resolution systems, and the integrity of practitioners in the system, cannot be overestimated - it is absolutely critical. Government promotion of dispute resolution systems and legislative initiatives must also ensure sufficiently qualified and skilled practitioners. To fail in this would be a positive disservice to the public and harm the integrity of the program and the Government.

Work needs to be done in this area but fortunately excellent core programs already exist.

Education and training
The growing demand for dispute resolution systems is a phenomenon throughout the western world. Alberta must be prepared to meet the demand. The demand can be managed in this way

	(a)
	by building on the core courses already available on dispute resolution available in western Canada, particularly in Alberta and British Columbia. Educational institutions in Alberta are just awakening to the need and potential for courses in various aspects of conflict management and dispute resolution - both in standard seminar/course settings and through distance education;(46)

	(b)
	specially designed dispute resolution courses can be made readily available for particular sectors as dispute resolution clauses become part of contracts. Lists of skilled mediators and arbitrators can be prepared and administrative systems designed to support the need;

	(c)
	ethical standards can be adopted to ensure high quality practitioners. It may be necessary to give dispute resolution practitioners some form of status under the Professional and Occupational Associations Registration Act or through some other mechanism;

	(d)
	independent audit systems of the various dispute resolution processes will be needed.


Qualifications 
Qualified, skilled dispute resolution professionals are needed so that the systems proposed by the Government or through legislation are staffed by qualified people. This presents something of a dilemma on two fronts. The first is the training provided: what is it? how extensive is it? who gives it?

The second is: how does a dispute resolver become "qualified" or "skilled"? how are those standards maintained? what codes of conduct govern the professional? what happens if the professional does not follow the code? who takes action on the matter? who deals with complaints and generally protects the public interest?

Every emerging profession and discipline faces these problems. This is not the place to attempt to resolve them, but they need to be addressed - the sooner, the better.

Conclusion
This paper has presented a blueprint for Government action on dealing with conflict. The development of new forms of justice and consensus building poses many challenges and creates many opportunities.

Let's get to work. 
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