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TO: Members of the Select Committee on Parliamentary Reform

Parliamentary Reform
I am pleased to see that the Legislative Assembly is at long last taking steps to improve the way it conducts its affairs.

I have had the privilege of working inside and outside five jurisdictions (both inside and outside Canada) having a British Parliamentary tradition over the past 25 years. My observations and suggestions are based on those experiences.

I am convinced we can improve on our traditional decision-making models – indeed Alberta has from time to time shown considerable creativity in decision-making. But this certainly has been short lived – we have not built on or learned from our successes.

I have declined to comment on the specific proposals for legislation outlined in the letter from Mr. Gogo, preferring instead to make suggestions for renovating the foundations for decision-making before moving on to consider specific legislative proposals. If our foundation is flawed we cannot expect legislation emanating from that foundation to be sound.

If the Select Committee seeks oral submissions I would like to make one.

Yours sincerely,


DC Elliott
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I THE CHALLENGE FOR CHANGE
British Parliamentary tradition
The Select Committee made the point that the reform of parliamentary processes should take place within a respect for British Parliamentary tradition.

Although British Parliamentary tradition is worthy of respect, and Parliament is an ancient institution, we would do well to remember that the House of Commons in the United Kingdom only became representative (of males) in 1884 and adult franchise of both males and females in the United Kingdom is of much the same vintage as it is in Canada. We should not allow respect for "British Parliamentary tradition" to outweigh common sense change.

British Parliamentary tradition stretches back over 700 years of law making. To accept that tradition without challenge is to ignore the real discontent about British Parliamentary practices and processes in the United Kingdom itself. The most recent report on British Parliamentary practice, called Making the Law,(1) points up some of the many inadequacies of the British system. As one experienced member of the U.K. House of Commons said in 1988(2)
If we consider what are regarded as the proper functions of a Parliament, we are not too bad at the redress of individual grievances - but everyone has to accept that we are not too smart at scrutinizing the activities of the Executive, we are absolutely deplorable at controlling Government expenditure, and we have not been too good at producing understandable, workable laws.
It is past time for the Legislative Assembly of Alberta to take an independent look at the processes and procedures it uses - to make sure they meet modern day Alberta needs. Alberta can no longer rely exclusively on a British tradition that itself is challenged and in a state of flux, in particular as a result of European Community influences. 
Public cynicism
Public cynicism in Alberta about politicians and political processes continues to grow. Virtually every politician and political party proposes "change" – a new way of doing things and more public involvement in decision-making. Alberta's Select Committee on Parliamentary Reform recognizes also the need to make the Legislative Assembly of Alberta itself more responsive to the needs and values of the citizens of Alberta.(3)
The task of rebuilding trust in political institutions is a difficult one. It will not be achieved overnight, nor by one report. What is required is a new culture, a new commitment to decision-making processes, and new systems to ensure accountability – to see that new approaches are properly implemented.

The ideas in this paper are designed to form the basis for a new approach, a new style, and a new way by which the Legislative Assembly can itself make (and encourage others in the legislative process to make) decisions which the public can respect and in which the public will have confidence. 
Law making
The single most important function of the Legislative Assembly is law making. Yet far too often totally inadequate time is provided for public involvement or comment. Too often Bills are not readily available to the public before the House debates a matter, Bills are introduced late in a sitting, unprinted, and passed in an unhealthy rush, the public is given no chance, or an inadequate chance, to make their views known in a timely fashion to the Government or to MLAs.

Even when Bills are introduced and held over for "public comment" MLAs are often – usually – not directly involved in most of the comments. The Minister (or more accurately his or her Departmental officials) reviews public submissions and responds to them. The present system of making law creates a real "block" between the public and its elected MLAs. For the most part MLAs hear the "squeaky wheel" complaints or those who know how to politic. MLAs do not get a balanced view of both the proposals and public comment on them as a whole. One reason that this is so is because Alberta has an inadequate MLA committee system. It is not designed to solicit and hear public views on proposed law.

MLAs should become more involved in the law making process. I comment further on this in Chapter II.

  

A system designed for conflict
Our present system of law making may be designed to be convenient to members of the Assembly - but it is inconvenient and "foreign" to those who are not "insiders". It tends to exclude commentators rather than include them in the legislative process.

The present system invites and encourages conflict between political parties - it often excludes Government caucus members in real decision-making - it leads to frustration. The fact is, that very often not even being a Minister makes much difference to the contents of a Bill. More often than not (and more often than should be the case) only public employees have a real input into the contents of a Bill. The extent to which "the public" is involved is usually restricted to consultation designed to limit or avoid public interest group attacks on proposed legislation. The whole process is designed for, and to respond to, confrontation of one sort or another.

This is not at all surprising given British Parliamentary tradition which prides itself on two principal confrontations. A leading text on Parliament puts it this way

The first (confrontation), as reflected in the very shape of the chamber, is the confrontation between the Government and Opposition. This is at the heart of the British political system. The Government of the day is faced by, and challenged by, the alternative governing party . . .
The second confrontation . . . is the inherent confrontation between the Government with its executive responsibilities, and all other Members who without such responsibilities are free to criticize Ministers . . . (4)
Moving towards common solutions
It is this confrontational approach that permeates everything done by the Assembly. The media feed off it, the public mimic it, society becomes polarized and tends to see the resolution of issues and conflict only through confrontation.

I urge the Select Committee to show the Assembly that there are ways to resolve pressing issues other than through confrontation. I urge the Committee to recommend a new era of consensus building between political parties and between politicians and the public: current issues require the energy of us all to satisfactorily resolve them.

It is vital that we change the traditional model of decision-making – of deciding (behind closed doors) – announcing (to the public) – and then defending the decision against attack. Inevitably, when that traditional decision-making model is used the proposals run into trouble.

Alberta's limited experience with other decision-making models shows, for the most part, remarkable success. Three examples briefly illustrate the point. Consider three very different legislative projects in Alberta that used a form of participation and consensus building in developing legislation.
· Metis settlements legislation 

Over a period of some 8 years, through periods of often intense and difficult negotiations, innovative and precedent setting legislation was unanimously approved by the Legislative Assembly. 
· Environmental legislation 

The new Environmental Protection and Enhancement Act was developed after extensive public consultation and has generally been well received. 
· Proposed new Municipal Government Act 

Developed by MLAs and interested stakeholders through the Municipal Statutes Review Committee, the proposed legislation appears to have gained a remarkable degree of acceptance.

Members of the Select Committee will be able to add other examples of when legislation or policy was developed through a process that is open, honest, and informed. 
Proper use of resources
But for the great majority of legislative projects Alberta's present law making process, from start to finish, is a shameful waste of human and financial resources: inefficient, uneconomic, and distrusted by the public, business, labour, and industry. Little wonder there is public cynicism.

The right expertise for legislative development is rarely drawn together; appropriate policy decisions are either not made, are unreliable, or changed during the process, and inadequate thought is given to economic impact, or to overlap or duplication with existing laws and services, and whether existing bodies could provide new programs.

Because most legislative initiatives come from a Minister or Department, too often the Department thinks only of its own interests and fails to involve others at all or to the extent they should be involved. The perception is that MLAs, presented with a "finished product" in the form of a Bill, have little left to do except

· politically posture 

· advocate a political interest 

· nit-pick 

· rubber stamp the proposal. 

And this is hardly surprising given how the legislation is developed - for the most part without any substantial MLA or public involvement.

With the right to make law goes the responsibility to make sure it is intelligible, accessible, current, and sound. There follows some ideas to ensure these issues are properly addressed.

II WHAT CAN BE DONE?
Principles
The proposals I make are based on four principles that I propose the Select Committee adopt, and against which future action or inaction can be tested.

1. Laws are made for the general benefit of Albertans. All those directly affected by a proposed law should be as fully and openly involved in legislative development as circumstances permit.

2. Ignorance of the law is no excuse for failing to comply with it. The Legislative Assembly should adopt the principle that all its laws should be

• drafted as clearly as practicable

• made easily accessible in a form that assists comprehension.

3. Every opportunity should be taken to encourage people to work together towards common solutions for the benefit of Alberta.

4. Laws and those who make them should be made accountable for the result. 
Legislative development
The Legislative Assembly should adopt a new way of developing legislation. The main elements of that method should include: 
1. A list of legislative proposals
MLAs (including Ministers) should be invited to propose one or more legislative projects. An all-party Committee of the Assembly would prioritize the proposals.

Proposals could be added or removed from the list by the Committee, at the request of an MLA, at any time - and the Committee could reorganize priorities at any time. This concept would promote joint decision-making about the laws needed for Alberta as a whole. It would also involve all MLAs in the process of thinking about the future, not merely reacting to proposals when they are introduced in Bill form. It creates a level playing field for ideas. It also protects the ability of the governing party to decide which legislative proposal is to proceed through the process I next describe. 
2. Legislative Assembly approves a legislative project
From the list of legislative priorities, the Assembly would approve work on legislative projects. An approval would signal the appointment of a Project Commission for each project, or one Commission could be given several related projects. The Project Commission would be composed of

· representatives of the Legislative Assembly

· leaders of the major stakeholders who would be affected by the proposed legislation

· representatives of the public

· a chairperson independent of the various interests. 

The function of the Project Commission would be to provide policy direction, direct research, and organize public participation on the project - within a budget and time frame outlined by the Legislative Assembly. 
3. Technical Working Group
The Project Commission would appoint a Technical Working Group. The Group would include

· experts in the area of the proposed legislation. It might well engage the services of the Alberta Law Reform Institute for certain projects

· economic expertise, so that the economic impact of proposals can be part of the deliberations

· individuals seconded from Government, industry, business, unions - those who can represent the people who have had or will have experience on the practicality of the proposals

· a public consultation facilitator

· a drafting counsel, able to prepare drafts of the legislation as it develops. 

The composition of the Working Group will vary from time to time in the course of the project with only a limited number of people involved in the Working Group throughout the Project. 
4. Public involvement
In the course of its work the Project Commission would obtain public input. New processes for doing this should be developed. It is not enough to call for a typical "submission". Methods must be designed to create a dialogue between the various persons wishing to provide differing views, and between those persons and the Project Commission. The aim should be to engage those wishing to comment in a real exchange of views - in a sense, a form of negotiation between those holding differing views. Our present systems too often allow people to talk past each other - not with each other.

Our present system does not encourage people to understand and respond to the concerns of others - nor to look for the underlying interests of those who have something to say. Only by uncovering those interests - digging beyond an often overstated position - can anyone seek to deal with those interests and create sound legislative responses to Alberta's needs.

We must create appropriate means of public consultation that is open, honest, informed and un-rushed. 
5. Reporting back
The Project Commission would ultimately report back to the Legislative Assembly with recommendations on the project assigned to it. This may be to recommend no legislation, to suggest ways of dealing with an issue other than by legislation, or by making recommendations for legislation.

The Government would then be free to introduce a Bill on the basis of the Report or not, as it chooses. If the Government departs from a Project Commission recommendation, the changes will be transparent - and the rationale for the changes can be explained.

The Project Commission might well be required, as standard practice, to provide an economic analysis of the cost and benefit of the proposed law, a statement as to whether the law should be terminated at some future fixed date, and the times and manner by which the law should be regularly reviewed and reports tabled in the Assembly. 
Would this process take more time?
At first sight this process may appear to be more time consuming than the present process. Closer investigation shows that this is not so. Much of the present legislative development process takes place behind closed doors by public employees. Many of those who undertake or who are given a legislative development project are new to the work. The project often takes place in isolation (and sometimes in competition) with other Departments of Government. Rarely are all the resources needed to do the job provided to those who must undertake the work.

Often there is no early economic analysis of the impact of the proposal, nor is there adequate technical expertise. Often public employees are unrealistically expected to do their regular job and undertake the development of legislative proposals at the same time (both then suffer). Inevitably the time allowed for drafting legislation is grossly inadequate because those giving instructions or making decisions are new to legislative development, they do not know what good legislative drafting instructions are, and legislative counsel are involved in the process at too late a stage or decline to become involved at an early enough stage. 
Emergencies, secrets, and "minor" amendments
Emergencies of one form or another are inevitable. Instead of being surprised by them we should plan for them. Nothing in my proposals would prevent a Bill being prepared by the Government and introduced without reference to the Project Commission process I have proposed, if need be. But in those cases I suggest the Government should explain why it did not use a Project Commission process – and its proposals would of course be the subject of greater scrutiny.

From time to time, secret Bills will be needed that should not go through the process I describe. But most Bills considered "secret" do not need to be – and most drafts kept confidential would be better for a public airing.

Most Bills introduced in the Assembly amend existing Acts. Although some of those amending Bills may not need to go through the "Project Commission" process, my view is that the Assembly should decide whether a particular legislative proposal is important enough to warrant a Commission being established or at least be given the opportunity of commenting on the matter. 
A properly planned process
Simply stated, no planned process presently exists for the development of new law. Each time a new legislative project is undertaken new people learn, to one degree or another, what they have to do. It is not surprising that important steps of legislative development are missed or incomplete. Nor is it surprising that only rarely do we get away from the "decide-announce-defend" model of decision-making. We must get sensible about the way we make our law. The expertise exists, but it is not being used. Alberta cannot afford to continue this way. 
A core group
Throughout the Government and outside it, talented individuals have tried exciting new ways to develop legislative initiatives and to involve the public in decision-making – but their knowledge is often stifled or unknown. These talented people should be drawn together to provide a core service to advise the Assembly on how to make or amend law. With such a core team the hundreds of decisions that cause each Department so much difficulty can be answered by those experienced in the process.

Hundreds of thousands of dollars are spent a year by the Alberta Law Reform Institute preparing reports which are ignored by the Government. Its talents would be a valuable resource to Project Commissions. Effective consensus building techniques are known and used by outside experts, by Alberta Labour and in the Department of the Environment and in one or two other agencies – (but virtually unknown in other Departments). These and other talents should be drawn together as a core group and properly used – we are wasting valuable resources.

Such a core group could also develop new ways of making the law more effective. Research shows that the old form of "command and control" provisions of legislation do not necessarily make for effective enforcement - they often stand in the way of competitiveness and more innovative ways of resolving issues.(5) Answers to these challenges are known – but they are not being used because there is no single repository of that knowledge in the Government, the Assembly, or the Province as a whole. There is nowhere that people seeking innovative or creative ideas, or even of the best way of developing legislation (Acts and regulations) can turn for answers, and no single agency in Alberta dedicated to working on ways to create new approaches and innovations to improve public policy decision-making.

The result not only wastes existing resources but is time consuming and inefficient. If an experienced team guided legislative projects, not only would the result be soundly based legislative proposals with a higher degree of public acceptance, but also a speedier overall result.
Advantages of the Project Commission approach
Authorization by the Legislative Assembly of a Project Commission can be adapted to deal with small and medium sized projects as well as large ones. The approach

· allows MLAs to play a direct and important role in legislative development

· allows those directly affected by proposed legislation to play a central role in its development … involves administrators (government and non-government) in legislative development

· gives the public a real opportunity to be involved in legislative development

· will be more likely to get the legislation "right" - that is - free from technical difficulties. By involving those who will be most affected, there is likely to be greater understanding and compliance with the law once it is enacted. It is as important to get the law right as it is to get it passed. 

As the Hansard Society Commission Report put it

getting legislation as right as possible at the pre-parliamentary stage must involve early and extended and full consultation with those most experienced in the matters concerned or most directly affected by what (is) proposed(6)
* * *

These then are my ideas for dealing with new legislative proposals. But we have a mass of existing legislation and regulations on the books – how should these be dealt with by the Legislative Assembly?

III EXISTING LEGISLATION
Statute revisions
Up to 1980, the Statutes of Alberta were regularly reviewed and "revised" every ten years or so. This constituted a regular general "clean up" of words, improvement of language, elimination of outdated or "spent" sections, and updating of outdated references. It kept Alberta's statute law in a relatively up-to-date state.

It is unfortunate that the revision of statutes every 10 years or so has been allowed to lapse in favour of a "continuous revision" in the form of annual miscellaneous statute amendment Acts.

In my view, regular periodic revisions of the statutes should continue (in addition to miscellaneous statute amendment Acts).(7) But more than this should be done to keep Alberta's law up-to-date. 
Statute revision plus
In addition to the typical revision, a regular review of statutes (and the regulations made under them) would keep them substantively current. Our statutes and regulations contain a multitude of unnecessary law on the books and there is no planned ongoing way in which Alberta law is kept current – both in terms of policy and style. There should be more planning to make old law accountable to new needs – and the Legislative Assembly should see that this is done. 
A Keeper of the Statute Book(8)
The most effective means of keeping Alberta law current and accountable is to establish a Keeper of the Statute Book. A person appointed by the Assembly having the status and independence of the Auditor General and Ombudsman. The Keeper would undertake the necessary ongoing revision of statutes and develop plans, subject to the approval of the Assembly, for a regular review and reporting of existing Acts and regulations. In a non-partisan way the Keeper could comment on law that should be reviewed, repealed, revised, consolidated, or restated. The Government would decide whether or not to act on the recommendations, which should be channelled through the Assembly.
Functions(9)
The Keeper of the Statute Book could also have the following responsibilities:

1.    Bringing statute law up to date and keeping it up to date, in particular by

· consolidating and revising Acts and regulations

· preparing a subject matter index to Acts and regulations generally and to most individual Acts and regulations

· scrutinizing Bills after introduction on the basis of specified guidelines

· developing a drafting manual designed to promote plain language legislation in Project Commission proposals

· establishing model sections acceptable to the Assembly. For example, model sections for rights of entry, inspections, Crown corporations(10)
· providing written guidance on what constitutes good drafting instructions for legislation. 

2.    Making legislation readily available, in particular by

· taking responsibility, in association with commercial printing houses, for the printing and publication of pamphlet copies of Acts, bound volumes and looseleaf sets of Acts and regulations

· establishing links with commercial printing houses so that specific Acts can be made available for annotation by private enterprise (e.g., tax, company, family law)

· arranging for annotation services of notes about and cases on particular Acts and regulations, and proposing new forms of accessibility to statute law by the composite restatement method pioneered by Francis Bennion

· administering Crown copyright in legislation

· having a general duty to make legislation and regulations as available as soon as possible to the public by whatever means technology devises

· promoting other ways of explaining or restating the law to help people understand it. 

3.    Developing better expression of the law through education, research, and development, in particular by

· establishing links with universities and other educational institutions to establish one or more chairs and courses in statute law

· establishing and promoting research into the expression of the law generally

· undertaking or sponsoring research into effective communication

· engaging in comparative studies of drafting techniques and related matters

· establishing bursaries and scholarships related to the expression of the law

· carrying out continuing research into the needs of statute law development and of drafters and users, including professional bodies, universities, law publishers and disadvantaged groups and minorities

· establishing and fostering international exchanges, conferences and other links. 

4.    Being involved in the practical development of the language of the law, in particular by

· providing training for drafters (or co-operating with other jurisdictions in order to provide that training)

· suggesting precedents for legislation and legal documents

· establishing or co-operating in the establishment of drafting manuals for legal documents. 

5.    Establishing a means of raising funds to support its activities, in particular by

· undertaking writing projects (for Government, Project Commissions, or others, and charge for the service)

· publishing material for sale

· providing legal precedents (on computer or otherwise) for sale

· establishing trust funds to sponsor its work alone or in association with others. 

(But legislation would be provided to the public on an "at cost" or subsidized basis.) 
A glance into the future(11)
A Keeper of the Statute Book provides for an ongoing dedicated entity concerned about statute law from the moment it is enacted until the date of its repeal. The Keeper would also be concerned about legislation as it was developing, both by helping to train drafters, by commenting on Bills, and by providing drafting services, if necessary, to Project Commissions.

Once law, the Keeper would be concerned for legislation by seeing it was published, made available, kept up to date and made accessible to provide greater understanding.

By improving education about statute law, how it comes into being, and how it should be interpreted, the public, administrators, lawyers, and the judiciary will be better equipped to cope with the increasing number of cases involving statutory interpretation.

Research into how the law can best be expressed is essential. It must introduce a multi-disciplinary approach to statute law. Other work might be undertaken, for example, the Japanese are advanced in computerized translation services: as world trade grows and the need to express the law in other languages grows, so too will the need to develop models of expression which can achieve a better understanding between nations. Computerized translation also has important benefits for a multi-cultural society.

For years the language of the law has been exposed as full of flaws. Despite the exposure, little has been done to improve its expression. A few dedicated writers continue to urge fundamental change but the result has been disappointing and often piecemeal. A Keeper of the Statute Book would provide a catalyst and focus for the future.

Many of the functions I propose for the Keeper are presently carried out by a variety of other agencies scattered through the Government. I believe at least those functions I have mentioned should be performed by an Officer of the Legislature. They are matters the Legislature, through its officers, should oversee.

IV SCRUTINY OF DELEGATED LEGISLATION
Delegated legislation
Many Acts of Alberta's Legislature give powers to Ministers, the Lieutenant Governor in Council, and sometimes other entities, to make regulations. In this way the Legislature delegates law making powers to others. This is a well recognized and necessary practice. Where the Legislative Assembly has, in my view, failed in its responsibilities – is in the lack of adequate scrutiny of the content of regulations.

I put to the Select Committee that it is not enough to give law making power to others without regularly reviewing the way in which that power is used.(12)
Scrutiny Committee
I urge the Committee to recommend the establishment of a Standing Committee of the Assembly to scrutinize regulations. Scrutinizing regulations can be tedious unrewarding work without some purpose to it. I suggest that the mandate of the Committee include

· an invitation to the public to make submissions on the application, administration, cost, and need for existing regulations. 

This would provide the public with ongoing access to MLAs who are ultimately responsible for the law spawned by the Acts they help make. This invitation would not only provide direct access to MLAs but would also make those making and administering regulations accountable to the Assembly.

The Committee should also be able to call administrators and Ministers before it to give the Committee information and explanations;

· the opportunity to comment on whether the regulations further the general purpose of the Act;

· whether the regulations contain any unusual or questionable provisions;

· any legal or constitutional issues the Committee wishes to comment on;

· whether the regulations are outdated, poorly drafted, should be repealed or replaced;

· whether the regulations are consistent with the Province's trade policies, interfere with competitiveness, or are otherwise detrimental to Provincial interests. 

A form of Scrutiny Committee in the British Parliamentary system is asked to draw the attention of the House of Commons to any regulation

· that imposes a charge on public revenues or requires payments to be made to any public authority;

· that is made in pursuance of an enactment excluding it from challenge in the courts;

· that purports to have retrospective effect where the parent statute confers no express authority to provide;

· where there appears to have been unjustifiable delay in the publication or in the laying of it before Parliament;

· where there appears to be a doubt whether it is within the power of the maker to enact, or that it appears to make some unusual or unexpected use of the power under which it is made;

· when for any special reason its form or purport calls for elucidation;

· when its drafting appears to be defective. 

With an active Scrutiny Committee more options open up for new ways of dealing with regulations in Provincial Acts. For example, an Act might allow the Scrutiny Committee to disallow a regulation in certain circumstances, or not to come into effect until approved by the Committee – various other ways of involving MLAs more directly in law making can be envisaged – all of which are used in other jurisdictions (in Canada and overseas) having a British Parliamentary tradition. 

Principles to guide regulatory development
Although perhaps not something the Legislative Assembly should become directly involved with, I suggest the Committee consider recommending to the Government that

· principles be adopted for public involvement in the preparation of regulations

· that Canadian Federal regulatory development practices and Australian practices(13) be reviewed

· in particular, that adequate public notice be given of proposed regulations, an opportunity be provided for public input, that new means of facilitation and consensus building be developed for new regulatory regimes, and that a cost/benefit analysis be published with notice of proposed regulation. 

There are a number of elements of its work that the Scrutiny Committee could usefully delegate to the Keeper of the Statute Book (or indeed, to other Officers of the Legislature, like the Auditor General). Their reports back to the Committee could then, in the discretion of the Committee, form the basis of its future activity or recommendations.

* * *

Legislative Assemblies (and of course Governments) spend a major portion of their time reviewing the effects or tinkering with the efforts of previous Assemblies – whether that tinkering is in deciding how to change a law or deciding how much money to appropriate to a program.

In a large part, laws, policies, and programs are ongoing. They tend to take on a life of their own. More often than not, policies, programs, and laws are added to rather than replaced. One result of the sloppy way in which we cope with legislative development is the massive debt burden that Canada as a whole now struggles with. The Select Committee can help establish a much needed discipline and accountability on decision makers.

V NEW PRACTICES AND PROCEDURES IN THE LEGISLATIVE ASSEMBLY
How MLAs do business
There must be a change in public perception and in the substance of the way in which MLAs do, and are seen to do, the people's business. This is not to say there cannot or should not be healthy debate and disagreement. But let that debate and disagreement be based on substance, based on knowledge, and based on dealing with the underlying interests of the people MLAs are elected to serve. 
Independent facilitators to chair Committees
I propose that most, if not all, Committees of the Assembly be chaired by an independent and impartial facilitator, that facilitators be trained in co-operative, consensus building techniques, and that the MLAs adopt a code of conduct committing themselves to seeking common solutions to issues based on the underlying interest of the public and the Province.

Many new techniques for building consensus, addressing underlying interests, and avoiding dogmatic positions exist. MLAs should commit to a series of seminars to explore these techniques and the ways they can be adopted and used in the work in which they are involved.

This will not result in a "love-in" – but it will

· demonstrate an intention to work for the interests of Albertans

· disavow "pure politics"

· set a sorely needed example of how to do business constructively. 

Coupled with independent chairs on committees and the appointment of public members (or experts) as Committee members this should lead to an improvement in public confidence and better quality decisions. The Legislative Assembly should become a model of how to do business, not a model of how not to conduct business. 
New processes in the Assembly(14)
The Assembly should consider new ways in which it can hear public representations, and make the Government and its administrators more accountable for their decisions.

Virtually every Bill should be referred to a Committee for public comment. As part of its work the Committee should hear from the Minister responsible, have the ability to call witnesses, and hear from the public. Although this would be a comparatively new process for Alberta, other Canadian and overseas jurisdictions have long experience with this process.

I urge the Select Committee to consider New Zealand's system for scrutiny of proposed legislation. An article by Walter Iles CMG, Q.C., Chief Parliamentary Counsel of New Zealand outlines(*) the process. In my view, many of the deficiencies Mr. Iles identifies in the New Zealand system would be cured if my proposals for Project Commissions were adopted.

But whether or not my Project Commission proposals are adopted, I believe there is much in the New Zealand system to commend it to Alberta. 
Special interest Select Committees
The British Parliament system has developed various forms of "parliamentary groups" composed of members of all political parties sharing a common interest in a particular topic. These groups sometimes include non-members of Parliament. This encourages more in-depth consideration of issues and often provides a means of obtaining consensus on difficult issues. The Select Committee might wish to consider proposing a means of encouraging such activity in Alberta.

I suggest the Select Committee also consider recommending the appointment of committees that are related to departments or that have an overview of issues of particular interest to the Province as a whole - issues such as health care; municipal government; education; and so on.

These committees might serve in place of, or in addition to, the "group committees" used in the British Parliament. The mandate of the committee should be "future oriented" but also able to comment on the expenditure, administration and policy of the Government.

Conclusion
At present there are no guidelines, no disciplined thought, no direction about developing good legislation, no disciplined assessment of whether legislative proposals (Acts or regulations) promote fiscal responsibility, appropriate trade policies or, meet the needs of Albertans.

This adhocery must stop. It can be changed into a sound, thoughtful process without undue difficulty - but it requires some initiative and change of attitude - both of which can be provided by Alberta's Select Committee on Parliamentary Reform. 
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5. See for example, the House of Commons Standing Committee on Finance Report on Regulations and Competitiveness, January 1993.

6. P31-32

7. The annual miscellaneous statute amendments Acts are in fact a misnomer. Often important amendments are "hidden" in those Acts - with the concurrence of all parties - an undesirable development over the past few years.

8. This term was first coined by Francis Bennion, an English Barrister, one time Parliamentary Counsel in the United Kingdom.

9. To the extent that some of these functions are presently being performed by existing Government agencies, the Keeper could take them over.

10. In this way the "model" would be the starting point for drafting of new legislation. A consistent approach based on previously approved principles.

11. Sir William Dale suggests that a "Law Council" might have functions: Testing Bills on behalf of the Government for their Language, intelligibility, administrative sense, aptness for the declared objectives, and soundness of juridical content; or, possible, a Select Committee in Parliament to examine Bills before second reading. It remains to be seen whether, without something of the kind, adequate progress towards statutory reform will be achieved. Dale, W. Statutory Reform: The Draftsman and the Judge, International and Comparative Law Quarterly Vol 30, 141 at 164. In my view these functions would be better performed by Project Commissions - but whoever does it, it needs to be done.

12. Over the past 30 years there have been proposals made by the Assembly and within Government to scrutinize regulations, but no substantial ongoing progress has been made. See, for example, the Zander Committee Report (1974) - Report of a Select Committee of the Legislative Assembly.

13. A good starting point for Australian information would be Consultation in Rule-Making - Some Lessons from Australia, Greg Craven, Canadian Journal of Administrative Law and Practice 4CJALP, 221.

14. My suggestions here rather depend on whether the Select Committee will endorse the Project Commission concept.

15. For example, interests related to the environment, tourism, science, social issues. In 1989 there were some 97 groups in the UK Parliament. See Statute Law Review, Vol 12, No.3, Winter 1991, 165 

* - See Statue Law Review, Vol. 12, No. 3, Winter 1991, 165.
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